Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I am
always interested in hearing thoughts and opinions on these cases.
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BASEBALL STATS:
ALGORITHMS TO ADJUST DISPARATE CRITERIA.
My SABR brothers do this all the time. I confess I am an amateur. My best analysis was creating
a formula for determining how and to what extent the statistics of those such as Joe DiMaggio and
Ted Williams would have ended up had the former not been called away to the second World War
and the latter that wore plus Korea.
Temporal analysis defies my ken. How do the players of one era compare to another?
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STATE OF MICHIGAN COURT OF APPEALS Case
–continued–
It’s easy to make a quantative adjustment based on the number of games in a season. There are
only so many other tangibles to weigh. Beyond that, I cannot conceive of a formula. Some
tangibles which would have to be analyzed as values are:
1. Even looking at the simple criteria mentioned above, number of games, three nonmathematical factors surface. First, the extra games are played in colder weather, without
doubleheaders and at night. See what I mean?
2. Today’s people are larger, better trained, more aware of diet and the effect of drugs and
alcohol.
3. Some era’s used artificial turf more than others.
4. In the pivotal year of 1940, America had a population of 130,000. Despite the proliferation
of teams which weakens overall talent and allows the best to succeed far more over the
worse, U.S. population is now over 350,000 and add in a zillion strong men from the rest
of the world who didn’t play in 1940, together with a high number of African Americans.
5. Better equipment for present players. A .990 fielding percent in the 30’s with paw covering
mitts is better than a .990 today, when fielders use peach baskets.
6. Field areas are smaller today.
7. Medical care is superior. Tommy John surgery and other reconstruction. Hospitals screwed
up Joe DiMaggio and Mickey Mantle’s legs. They did not make them better. Antibiotics
get folds back in the saddle sooner.
8. Travel is by plane, not train.
9. Statistical analysis itself is better helping Managers and General Managers make decisions.
10. Videotapes help coaches and players spot their flaws.
11. Unions and free agents prevent teams from burying players so they can’t join opposing
teams.
12. There are more college teams and less minor league teams.
13. Managing pitchers are different today, there are few complete games.
14. There was no designated hitters.
I am sure I have missed many; but to the average fan I hope I have given you something to make
valid comparisons. To my SABR friends; please solve the problem.
REVIEW OF CASE:
Reference Files:

Claim For Services
Presumption of Gratuity
Contract Implied in Law
Contract Implied in Fact

Let us merely state the law as set forth by the Court of Appeals and not apply it to the facts of the
case. The Yale approach might better help us understand this case.
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1. A contract is implied by law when one received a benefit, retains it and gives no reasonable
compensation. In Re Lewis Estate, 168 Mich App 70, 74 (1988).
2. This is a legal fiction.
3. This legal fiction cannot be applied when there is a presumption of gratuity.
4. A presumption of gratuity applies when the party rendering the service is related by blood
or thereabouts, Featherston v Steinhoff, 226 Mich App 584.
5. When there is a presumption of gratuity, a plaintiff may still recover under a theory of a
contract implied in fact.
6. A contract implied in fact arises when:
a. A performs a service for B.
b. Expecting to be paid.
7. The courts will disregard the presumption of gratuity if the facts show a contract implied
in fact. Estate of Morris, 193 Mich App 579 (1992). As a presumption cannot establish a
question of fact.
8. If those pertinent facts are pleaded by a claimant, the estate cannot rely on only
presumption, but has to adduce evidence creating an inference that the parties did not
manifest a mutual conflict to contract. Erickson v Goodell Oil Co, 384 Mich 207 (1970).
In the instant case the Lower Court erred in not applying the presumption of gratuity, but properly
denied a summary disposition for plaintiff despite the lack of rebuttal evidence by the estate when
claimant’s case was based upon his own affidavit and as such credibility was an issue.
The concurring opinion muddies the situation a bit. It holds that even if there is a presumption of
gratuity, the estate must produce evidence that the parties did not manifest a mutual intent to
contract on that the services were not valuable.
The concurring opinion also abjures the Lower Court’s reliance on the possibility at trial of lack
of credibility as a ground to deny a summary disposition.
The concurring opinion joined the majority because of other failures by plaintiff in his summary
disposition motion.
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