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always interested in hearing thoughts and opinions on these cases.
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BASEBALL LORE:
LET’S CELEBRATE DIANE’S BIRTHDAY IN BASEBALL
June 9th we celebrate Diane Szalkiewicz’s birthday. Let’s look back in baseball history to see how
baseball was celebrated on June 9th.
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The century got off with a ruckus game in 1901 when Cincinnati played the New York Giants.
The fans rushed the field with the Giants winning 25 to 13 and the umpire felt it necessary to call
off the balance of the game forfeiting it in favor of the Giants.
In 1905 on June 9th, hall of famer Rube Waddell lost his first game after 10 wins in a row. He
ended the season with a 1.48 ERA. Streaks were also broken in 1906 when the Boston Beaneaters
(later the Braves) got their first win after 19 losses.
In 1919 on June 9th, hall of fame pitcher Rube Marquard broke his leg by running the bases.
In 1933, Jimmy Foxx tied an American League record by hitting his 5th homerun in three games.
In 1933, Diane Szalkiewicz’s birthday was celebrated with a showing that even a hall of famer can
get trampled. Lefty Grove gave up 5 consecutive doubles against the Washington Senators.
In 1935 on June 9th, the St. Louis Cardinals made history by scoring in every inning of a game.
In 1945, Leo Durocher was the manager of the Brooklyn Dodgers. Leo got a Brooklyn policeman
to hold a fans arms behind his back and Durocher cowardly slugged him.
In 1946, homerun hitter Mel Ott set a record by being ejected out of both ends of a double header.
In 1961 on June 9th, fire baller Ryne Duren set a record by striking out 7 straight batters.
On June 9, 1963 a first took place; a first Sunday night baseball game. Previous games had been
scheduled for Sunday night by the St. Louis Cardinals in years past, but Commissioner A.B.
“Happy” Chandler made then drop the Sunday night game. Because the heat was so oppressive in
Houston, the tradition was changed.
On June 9, 1966, Minnesota got 5 homeruns in one inning to set an American League record.
Mickey Lolich celebrated Diane’s birthday on June 9, 1969 by striking out 16 Seattle batters and
the following year in 1970, the Tigers Willie Horton hit 3 homeruns in one game; one being a
grand slam. June 9, 1969 Nolan Ryan strikes out 16 Tigers and on June 9, 1982 Steve Carlton
strikes out 16 Cubs. Thus, June 9th becomes the third time where 16 strikeouts occurred.
On June 9, 1984, big Greg Luzinski hit 2 grand slams in consecutive games. They should have
walked him the second time.
On June 9, 1990, homerun hitting Eddie Murray hit a homerun from both sides of the plate. Tying
Mickey Mantle’s record.
Happy Birthday Diane!
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Caveat: MCR 2.119, MCR 7.212 and
7.215 take effect May 1, 2016 on propriety
of citing unpublished cases
REVIEW OF CASE:
Referenced Files:

Spousal Rights - Loss
Willfully Absent – Meaning
Harris Partially Overruled – New Threshold

This is a published case which I believe partially overruled In re Harris Estate, 151 Mich App 780
(1986).
Decedent left the marital home, continued to visit his wife, was never divorced, and lived with a
mistress in a house owned by himself and his mistress. After death, an interested party sought to
bar the spouse from her allowance saying that she was “willfully absent” for more than one year
prior to the death of decedent. The Lower Court used the strident language of Harris saying that
the spouse must be shown to have manifested some act showing an intent to give up marital rights.
Since she didn’t in this case, and kept contact to some extent with her husband, and never refused
to perform any of her marital duties. The Probate Court found in her favor and said that the
standard hadn’t been met.
Without saying so, the court overrules Harris and says to bar a surviving spouse you do not have
to show some act that showed intent to give up your rights as surviving spouse. You have to show
something less, but you still have to show something and that something is defined as follows:
“The individual must have acted with specific intent to bring about the particular result addressed
in the statute, i.e., the absence. To be willfully absent, the person must have done something with
the intent to bring about his or her absence from the deceased’s spouse. The legislature must have
intended that a deserted or abandoned spouse make continuous efforts to restore cohabitation or
maintain the marital relationship or risk being deemed willfully absent.”
Mere omissions do not constitute a willful act unless they caused the continuous separation.
In this case there is no evidence that the spouse took some act or failed to act with the intent to
cause her physical separation that is there was no evidence that she was willfully absent from him
during the year preceding his death.
In overruling Harris by implication, the intent must now go to an act or omission causing
separation rather than an act or omission showing an intent to give up spousal rights.
AAM:kjd
Attachment
839728
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Before: GLEICHER, P.J., and SAWYER and M. J. KELLY, JJ.
PER CURIAM.

In this dispute over the probate of Lyle Seth Peterson’s estate, appellant, Rhonda Lovett,
appeals by right, see MCL 600.861(a), the probate court’s order denying her motion for a
declaration that Lyle’s widow, Arbutus Peterson, was not a surviving spouse because she was
“willfully absent” from him for one year or more before his death. See MCL 700.2801(2)(e)(i).
We conclude that the probate court did not clearly err when it found that Arbutus did not
willfully absent herself from Lyle. Accordingly, we affirm.
I. BASIC FACTS
Arbutus testified that she and Lyle married in 1959. In 1973, they purchased a store in
Phoenix, Michigan, which is in Keewenaw County, and renovated it to include living quarters
above the retail area. After the store and living space were ready in 1974, they occupied it as
their marital home. Arbutus operated the store and Lyle worked for the federal park service until
he retired in 1988 or 1989.
In the early 90s, Lyle began to have an extramarital affair with Susan Strieter. Testimony
established that Lyle and Strieter took steps to keep the affair from being obvious, but it was still
widely known. Arbutus testified that, even though she “never really came right out and asked
him,” she knew that Lyle was having an affair with Strieter. Lyle, however, refused to
acknowledge the affair; he preferred that she not know where he was. Ron Lahti, who is the
Keewenaw County Sheriff, testified that he had known Arbutus and Lyle for about 35 years, and
stated that “it was no secret [that] Lyle had affairs.” Lyle’s daughter, Susan Gherna, likewise
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testified that she knew “through the rumor mill” that her father was having an affair with Strieter.
Even so, it was clear to her that her father “would have never told [her]” about Strieter, because
“he didn’t want us to know that part of his life.”
Despite the affair, Arbutus did not treat Lyle any differently; she did not ask him to leave
the marital home, she continued to cook for him, she did his laundry, she operated the store, and
“never refused [him] anything.” She also did not divorce him: “I was married and that is the way
I stayed.” She denied that she ever willfully refused to see Lyle or to perform whatever services
he expected of her or asked from her as a wife. Lahti agreed that Arbutus did not change the
way she treated Lyle even though he was having an affair. Gherna testified that her mother
“might grumble a little bit,” but she always did what she was expected to do for Lyle. In
addition, Lyle never took steps to divorce Arbutus.
In 2006, Lyle moved into a cabin that he and Arbutus owned adjacent to the store. In
October 2006, Lyle and Strieter went to see a lawyer to draft a will for Lyle. The lawyer drafted
the will and Lyle executed it, but he went to a different lawyer in order to obtain a revised will.
Lyle executed the revised will in November 2006. In the summer of 2007, Lyle moved into a
home with Strieter. The home was in Lake Linden, Michigan, which is in Houghton County.
Even after moving away, Lyle continued to visit the store and helped Arbutus with the store’s
maintenance. She also continued to cook him meals and interact with him on his visits.
Lyle apparently struggled with dementia at the end of his life and was at some point
unable to drive. Others would drive him to the store for visits, but he eventually stopped going
to the store. Arbutus testified that she last saw Lyle in 2009. Gherna testified that she continued
to make an effort to see her father in his last years and last saw him in June 2011. She would go
to Strieter’s home and visit him while Strieter was at work. Arbutus, however, admitted that she
did not make any effort to contact Lyle or visit him at Strieter’s home. She stated that she did
not bother Lyle because she was sure he would be uncomfortable with her doing so. Arbutus
also stated that Strieter made no effort to update her about her husband’s situation; Gherna would
keep her informed about her husband.
Lyle died in September 2011. The probate court in Keewenaw County appointed
Arbutus to be the personal representative of Lyle’s estate and she sought to have his estate
probated as an intestate estate. The probate court eventually transferred the case to Houghton
County, because Lyle died while domiciled there. There was some dispute over the validity of
the wills and, in January 2012, Arbutus gave notice that she might elect to take her spousal share
depending on the outcome of the dispute. The probate court accepted Lyle’s November 2006
will for probate in January 2013, and appointed Lyle’s sister, Hazel Sutherland, to be the
personal representative for his estate in April 2013. Arbutus gave formal notice of her decision
to elect against the will in October 2014.
In December 2014, Lyle’s daughter from a previous relationship, Rhonda Lovett,
petitioned the probate court for a declaration that Arbutus was not a surviving spouse for
purposes of the statute allowing a spousal election because she “[w]as willfully absent” from
Lyle for one year or more before his death. See MCL 700.2801(2)(e)(i). The probate court held
a hearing on the petition in January 2015. At the hearing, it considered various exhibits and
heard the testimony summarized above. At the close of proofs, the probate court discussed this
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Court’s interpretation of the forfeiture provision from the now repealed Revised Probate Code,
MCL 700.101 et seq. See In re Harris Estate, 151 Mich App 780; 391 NW2d 487 (1986)
(interpreting MCL 700.290). Because the forfeiture provision from the Revised Probate Code
had similar language to the forfeiture provision stated under MCL 700.2801(2)(e)(i) of the
Estates and Protected Individuals Code, MCL 700.1101 et seq., the probate court applied the test
from In re Harris Estate to the forfeiture provision at issue. Accordingly, it determined that
Lovett had to show that Arbutus was physically absent from Lyle for one year or more and that
she took some act that manifested an intent to give up her marital rights.
Turning to the facts, the court found that Arbutus did not do anything “that was
unacceptable” concerning her husband’s decision to live with Strieter; rather, she chose to honor
her marital vows:
That is her right to honor her vows and it’s nobody else’s right to look at her
badly or any other way for that. We don’t hear this. I see marriages entered into
very loosely in this court and thrown away very quickly. And, all of us have seen
that in our own families and our own friendships and I’m not here to talk about
those folks, but here’s a woman who, regardless of what anybody else does, took
these vows seriously—incredibly seriously.
The court further opined that it was reasonable for Arbutus to avoid calling Lyle under the
circumstances: “I can’t imagine a spouse feeling that, oh, I’m gonna call my husband up at his
mistress’s. That makes absolutely no sense, whatsoever.” Because there was “absolutely
nothing in this record that would demonstrate that” Arbutus intended to give up her marital
rights, the probate court denied Lovett’s motion for a declaration that Arbutus was not a
surviving spouse.
Lovett now appeals in this Court.
II. ANALYSIS
A. STANDARDS OF REVIEW
Lovett argues on appeal that the probate court erred when, relying on the decision in In re
Harris Estate, it required her to show that Arbutus had the specific intent to abandon her marital
rights. She argues that the probate court should not have applied In re Harris Estate because this
Court’s discussion of intent in that case was merely dicta and, in any event, did not accurately
reflect the language of the statute. This Court reviews de novo whether the probate court
properly interpreted and applied the statute at issue. Pransky v Falcon Gp, 311 Mich App 164,
173; 874 NW2d 367 (2015). This Court, however, reviews for clear error the probate court’s
findings of fact. In re Raymond Estate, 483 Mich 48, 53; 764 NW2d 1 (2009) (plurality
opinion), citing In re Wojan Estate, 126 Mich App 50; 337 NW2d 308 (1983), and In re Burruss
Estate, 152 Mich App 660, 663-664, 394 NW2d 466 (1986).
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B. FORFEITING SPOUSAL RIGHTS
When a decedent who was domiciled in this state dies testate, his or her surviving spouse
may elect to “abide by the terms of the will,” or may elect to “take ½ of the sum or share that
would have passed to the spouse had the testator died intestate, reduced by ½ of the value of all
property derived by the spouse from the decedent by any means other than testate or intestate
succession upon the decedent’s death.” MCL 700.2202(2). For purposes of these elections, the
Legislature has provided that a “surviving spouse does not include,” in relevant part:
(e) An individual who did any of the following for 1 year or more before the death
of the deceased person:
(i) Was willfully absent from the decedent spouse.
(ii) Deserted the decedent spouse.
(iii) Willfully neglected or refused to provide support for the decedent spouse if
required to do so by law. [MCL 700.2801(2).]1
In determining what constitutes being “willfully absent from the decedent spouse” under
MCL 700.2801(2)(e)(i), the probate court relied on this Court’s decision in In re Harris Estate.
In that case, this Court had to determine whether the probate court properly interpreted and
applied MCL 700.290(1)(a) of the Revised Probate Code, which was the predecessor to MCL
700.2801(2)(e). In re Harris Estate, 151 Mich App at 783. That statute provided: “A surviving
spouse does not have a right of election against the will of a deceased spouse . . . if the surviving
spouse . . . for 1 year or more previous to the death of the deceased spouse” was “willfully absent
from the decedent spouse.” MCL 700.290(1)(a). On appeal, the personal representative argued
that the trial court erred by requiring proof of physical separation because a “surviving spouse’s
emotional absence or desertion” was “sufficient to extinguish” the right to elect against the will
under MCL 700.290. In re Harris Estate, 151 Mich App at 783-784.
This Court examined the statute and concluded that it would be absurd to interpret the
statute to encompass emotional separation: “Since all of us are subject to inattentiveness,
whether wilful or not, at some time or another, such an interpretation of absent would render the
statute so broad in application as to put in jeopardy every surviving spouse’s right to election
under the Revised Probate Code.” Id. at 785. The Court, therefore, determined that to be
“absent” referred to physical separation and held that the separation must have been continuous
for at least the year preceding the deceased spouse’s death. Id. at 785-786. Having clarified the
proper construction of the statute, the Court went further and stated that, because forfeitures were
disfavored in the law, it would construe MCL 700.290 “as showing an intent by the Legislature
that a spouse must intend to give up his rights in the marriage before such can be lost.” Id. at
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The Legislature amended this statute effective June 27, 2016. See 2016 PA 57. However, the
amendment does not implicate the provisions at issue here.
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786. “The requisite intent,” the Court explained, can be “shown by actions indicating a
conscious decision to permanently no longer be involved in the marriage.” Id. at 787.
We agree with this Court’s conclusion in In re Harris Estate that the phrase “[w]as
willfully absent,” as used in MCL 700.2801(2)(e)(i), refers to physical absence.2 The word
absent ordinarily refers to being physically away. See The Oxford English Dictionary (2d ed,
1991) (defining the adjective ‘absent’ as “[b]eing away, withdrawn from, or not present (at a
place)”, and defining the verb ‘absent,’ in relevant part, to mean “[t]o be or stay away; to
withdraw”). Undoubtedly, the term absent can be used in ordinary speech to refer to mental or
emotional absence; a person who is physically absent generally does not provide emotional
support, and so, figuratively speaking, one may refer to a person who does not provide emotional
support as being emotionally “absent.” However, whether the term is used in this way, rather
than in the ordinary sense, will normally follow from the context. And, in the absence of context
indicating such use, we will give the term its ordinary meaning. Here, the statute refers to
someone who “did” certain acts, including being “willfully absent,” deserting, or willfully
neglecting or refusing to support the decedent spouse for “1 year or more” before the deceased
spouse’s death. See MCL 700.2801(2)(e). This context suggests physical separation. See Hayes
v Parole Bd, 312 Mich App 774, ___; ___ NW2d ___ (2015). We also agree that the physical
separation must be continuous because the Legislature provided that the individual must have
done “any of the following for 1 year or more . . . .” MCL 700.2802(2)(e) (emphasis added).
The preposition “for” establishes that the phrase refers to a continuous span of time.
We do not, however, agree that the statute requires proof of intent to abandon one’s
marital rights. The majority in In re Harris Estate held that a surviving spouse cannot forfeit his
or her marital rights in the absence of evidence that the surviving spouse took acts “indicating a
conscious decision to permanently no longer be involved in the marriage.” In re Harris Estate,
151 Mich App at 787. The Legislature provided that an individual will not be deemed a
surviving spouse if he or she “[w]as willfully absent from the decedent spouse.” MCL
700.2802(2)(e)(i). The Legislature’s use of the term “willfully” established the requisite intent
that the individual must have in order to be disqualified as a surviving spouse: the individual
must have acted with the specific intent to bring about the particular result addressed in the
statute. See In re Napieraj, 304 Mich App 742, 745-746; 848 NW2d 499 (2014). Specifically,
in order for an individual to be “willfully absent” within the meaning of MCL 700.2802(2)(e)(i),
the individual must have done something with the intent to bring about his or her absence from
the deceased spouse. Consequently, we agree with Lovett’s contention that the probate court
erred when it determined that she had to show that Arbutus intended to give up her marital rights
before MCL 700.2802(2)(e)(i) would apply. The Legislature did not include such a requirement
and we are not at liberty to read one into the statute. Pransky, 311 Mich App at 186-187.
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We recognize that we are not bound by the decision in In re Harris Estate. See MCR
7.215(J)(1).
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Lovett argued before the probate court that Arbutus’ failure to make an effort to contact
Lyle, visit Lyle, or otherwise be a part of his life is evidence that she was willfully absent from
him. She similarly argues that the statute does not preclude the possibility that both spouses
might be willfully absent from each other. We agree that both spouses can be willfully absent
from each other, but we do not agree that the Legislature intended to require a deserted or
abandoned spouse to make a continuous effort to restore cohabitation or maintain the marital
relationship or risk being deemed to be “willfully absent” from his or her spouse within the
meaning of MCL 700.2801(2)(e)(i). The Legislature stated that an individual “who did” certain
acts would not be deemed a surviving spouse. MCL 700.2801(2)(e). The word “did” suggests
acts rather than omissions. Similarly, the word “willfully” in the phrase “[w]as willfully absent”
indicates that the individual must act or fail to act with the intent to bring about a specific
result—in this context, to bring about physical separation from his or her spouse. Thus, even
accepting that a spouse can deliberately fail to act with the required intent, we conclude that
mere omissions do not amount to being “willfully absent” unless the failure to act caused the
continued separation. MCL 700.2801(2)(e)(i).
In this case, there is no evidence that Arbutus took some act or failed to act with the
intent to cause her physical separation from Lyle—that is, there was no evidence that she “[w]as
willfully absent” from him during the year preceding his death. MCL 700.2801(2)(e)(i). There
is no evidence that she forced Lyle from the marital home or that she removed herself from his
presence. All the evidence showed that Lyle absented himself from Arbutus and that Arbutus
remained faithful to the marriage. She continued to interact with Lyle when he came around the
store, she prepared him meals, operated the store, and used her own funds to maintain the marital
property. As Lahti testified at the hearing, Arbutus was always there for Lyle:
[S]he stayed right where she’s been for the last fifty years, doing what she’d done
for the last fifty years. Lyle is the one that left. You know, I don’t know what
went on between them, at that point, but I do know that she always knew what
Lyle was up to. And even at one point we discussed it that if he was there she
would take care of him.
It is true that the evidence demonstrated that Arbutus did not contact or visit Lyle during the last
year of his life, but it was also undisputed that she did not do so because Lyle did not want her
involved with his extra-marital life. Nothing within the statute requires an innocent spouse to
repeatedly attempt to reconcile or maintain physical proximity to his or her spouse against his or
her spouse’s wishes.
Although there was evidence that Lyle and Arbutus were physically separated for one
year or more before his death, the evidence amply demonstrated that Lyle left the marital home
and that he alone caused the continued separation. While Arbutus may have acquiesced to the
separation, her decision to acquiesce to Lyle’s wishes was not sufficient to establish that she
“[w]as willfully absent” from Lyle within the meaning of MCL 700.2801(2)(e)(i). Given the
undisputed evidence, the trial court’s imposition of an erroneous intent requirement does not
warrant relief. MCR 2.613(A); MCR 5.001(A).
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III. CONCLUSION
The probate court erred when it construed MCL 700.2801(2)(e)(i) to require proof that a
spouse intended to give up his or her marital rights before he or she will be deemed not to be a
surviving spouse under that statute. Nevertheless, because the undisputed evidence showed that
Arbutus did not willfully cause her absence from Lyle, the error does not warrant relief. MCR
2.613(A).
Affirmed. As the prevailing party, Arbutus may tax her costs. MCR 7.219(A).
/s/ Elizabeth L. Gleicher
/s/ David H. Sawyer
/s/ Michael J. Kelly
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