Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I am
always interested in hearing thoughts and opinions on these cases.
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In Re St. Thomas Estate
STATE OF MICHIGAN COURT OF APPEALS
“Alan, you cannot write about baseball all your life”
- Mrs. Pollinger
- 12th Grade English Comp
- Mumford High - 1959

BASEBALL LORE:
FOOD FOR THOUGHT
In the past I have done a baseball team composed of players with names of food.
But how about foods that were named for baseball players?
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To begin with, a Baby Ruth candy bar was not named after Babe Ruth. It was named after Ruth
Cleveland, the daughter of President Cleveland. Also, the Oh Henry bar was not named after Hank
Aaron.
There are however, three bars that were named after players. The Chipper bar, named after Atlanta
great Chipper Jones, the Moose bar, named after Mike Mussina, and of course the Reggie bar,
named after Reggie Jackson.
To my knowledge there were five cereals named after baseball players.
Votto’s, named after Joey Votto. Joey Snacks, named after Jose Bautista. Price Krispies, named
after David Price. Eckso, named after pitcher Dennis Eckersley. Justin Verlander backs a cereal
called Fast Ball Flakes, but he left his name out of it.

REVIEW OF CASE:
Referenced Files:

Attorney Surcharge - Act of Another
Misappropriation of Client Proceeds
Denial of Evidentiary Hearing
Inherent Power to Sanction

Appellant handled a personal injury action for decedent. The action was settled just before
decedent client’s death. Attorney placed the money in his IOLTA account. His secretary and a
former client embezzled the money. The personal representative surcharged the Appellant for the
full amount of the taking based on ethical and legal obligations of the attorney. During the course
of the hearing, Appellant asked for an evidentiary hearing and was denied same. The Court of
Appeals affirmed.
The Court of Appeals said inter alia:
1. You need not grant an evidentiary hearing where there is sufficient evidence to decide the
issue before the court.
2. The Lower Court and the Court of Appeals believe that there was a duty to safeguard and
properly invest the money, irrespective of the defense that he had to protect the money
from creditors’ claims.
3. The Court has inherent power to sanction for misconduct.
4. Anticipation of the criminal act of another is not relevant because that goes to issues of
respondeat superior and this was an issue of primary liability:
a. Had vicarious liability been an issue, then “reason to anticipate” probably would
have required an evidentiary hearing.
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b. Appellant got off lucky. Had he been charged with embezzlement as Appellant’s
employer (respondeat superior), there would have been treble damages.
The Court of Appeals could have gone on to say that, except for something short term, an estate
account should have been opened. The defense of protecting the money from creditors, does not
sit well with me and sounds like a fraud on creditors. The money should have been placed in an
estate account, segregated, controlled only by the personal representative. The money could not
have been touched by creditors until they filed claims and Rohl had an opportunity to file
disallowance of claims. Had Rohl done this, he might not have been held liable at all.
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