Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I am
always interested in hearing thoughts and opinions on these cases.
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BASEBALL STATS:
NOT A GREEN MOUNTAIN BOY
The baseball player that most influenced my early life was not Al Kaline or Mickey Mantle or
Babe Ruth. The honor goes to a little known outfielder, Ethan Allen. Allen spent most of his
career in the national league between 1926 and 1938 and was no slouch. Allen finished his career
with a .300 lifetime average, which ranks 175th of the thousands and thousands who played Major
League Baseball. In 1934, he led the National League in doubles with 42 while playing for the
Phillies and had 192 hits. He did have other game day highlights. In 1931 Allen hit a pinch hit
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grand slam homer. In 1933, he had an inside the park homerun, but was called out when it was
discovered he batted out of turn.
To me he was not the most important for his stats as a player and he never made an all-star team.
He is my winner because he developed the stats to make Ethan Allen’s all-star baseball game.
There were three games the regular, the deluxe and the super deluxe. They came in boxes of blue,
red and green respectively. My mom bought me the regular. The game board is in the shape of a
baseball field and the players were represented by pegs moving along the baselines. The game
had no defense, just offense. Each player had a disc with his stats divided into numbered categories
as short singles (7), long singles (13), doubles (11), homeruns (1), etc. A Babe Ruth and a Ted
Williams naturally had the biggest number 1’s. The disc was placed over a dial with a spinner and
you spun away. The results were amazingly similar to the players’ lifetime performance which is
why I loved the game so much. I did a few times have Arky Vaughn as my shortstop and have
him hit clutch home runs. I also was known to call “leaners” I considered equitable and just.
There were two sets of discs, current American Leaguers vs. National Leaguers and old timers.
The game came with 40 discs, but a reading of the fine print on the inside of the box told you
where you could get hundreds more for 50 cents a box.
Enter Alan Gurvitz who lived a block away. He had the deluxe. The only difference was the
number of discs and there was an insert which clipped in representing the outfield stands and a
score board.
We were nine years old and baseball nuts. We went to a sporting goods store and bought folders
of blank scorecards and played from March into October keeping meticulous records. We then
switched to all-star football. Sometimes we would lineup baseball cards to match our Ethan Allen
lineups. And yes pitcher had to bat.
At times when I went to real games I would score with Allen numbers rather than regular signs,
e.g., 13 for a single and not ____/.
In later life I made sure I bought every conceivable all-star baseball game as part of my sports
memorabilia collection. I had planned to play daily with my brother-in-law, Marty Blatt, one
summer in Charlevoix, but he disappointed me by dying. I am still looking for a partner.

REVIEW OF CASE:
Referenced Files:

Trust Termination
Extrinsic Evidence
Patent – Latent Ambiguity
Disqualification

A trust had two pieces of property. The trust laid out a plan for use by the three beneficiaries of
the trust. The parties attempted to follow the utilization terms, but none could do it in a manner
that suited the other. Petitioner Appellee sought leave of the court to dissolve the trust, recoup his
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expenses, disburse the proceeds and terminate the trust. The trust provided that an appraisal take
place in the event of a proposed sale of the property and the proceeds should be distributed to
Donna of the fair market value. Petitioner argued that meant net value after the payment of
mortgage. Respondent Appellant argued that meant gross value. The Lower Court declared that
there was a latent ambiguity and sought extrinsic evidence from the scrivener Paul Garvey who
said that the mortgage should be subtracted and that the net value distributed.
The Court of Appeals concurred and affirmed the decision of the Lower Court.
Appellee said that the Lower Court made up a phrase to terminate the trust. The Court of Appeals
said that this was not true that there was a termination provision, i.e., not economically sound to
continue and that the purposes could not be met because the terms of the trust could not be
followed. This was viewed by the Court of Appeals as not to be an abuse of discretion.
The court did not need to go into the issue of whether the trust could have been dissolved without
the relevant trust provision, as there was a provision allowing dissolution.
The fact that the trust had a remaining piece of property in it, was not material since that remaining
property was worthless.
Relative to the issue of ambiguity, the Lower Court said that in light of the mortgage lien on the
property there was a latent ambiguity and sought extrinsic evidence. The Court of Appeals
affirmed this. Latent ambiguity or aliunde means an ambiguity that arises elsewhere. The
elsewhere in this case was the mortgage.
This Court of Appeals went on to correctly state the law which some find contra intuitive in that
in Michigan extrinsic evidence can be used not only to clarify a latent ambiguity, but to produce a
latent ambiguity In re Estate of Reisman, 266 Mich App at 527 n 5. The courts further said that
one can look beyond the scope of the document to carry out settlor’s intent and consider the
circumstances surrounding the creation of the document and the general rules of construction. In
this case, the mortgage.
As to disqualification, good law is stated but the facts are unique enough that they need not be
annotated.
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