YOUR LEGAL

ADVISORS

Every month | summarize the most important probate cases in Michigan. Now | publish
my summaries as a service to colleagues and friends. | hope you find these summaries
useful and | am always interested in hearing thoughts and opinions on these cases.

PROBATE LAW CASE SUMMARY

BY: Alan A. May Alan May is a shareholder who is sought after for his experience in
guardianships, conservatorships, trusts, wills, forensic
probate issues and probate. He has written, published and
lectured extensively on these topics.

He was selected for inclusion in the 2007-2016 issues of
Michigan Super Lawyers magazine featuring the top 5% of
attorneys in Michigan and has been called by courts as an
expert witness on issues of fees and by both plaintiffs and
defendants as an expert witness in the area of probate and trust
law. Mr. May maintains an “AV” peer review rating with
Martindale-Hubbell Law Directory, the highest peer review
rating for attorneys and he is listed in the area of Probate Law
among Martindale-Hubbell’s Preeminent Lawyers. He has
also been selected by his peers for inclusion in The Best
Lawyers in America® 2017 in the fields of Trusts and Estates as well as Litigation — Trusts
& Estates (Copyright 2016 by Woodward/White, Inc., of SC). He has been included in the
Best Lawyers listing since 2011. Kemp Klein is a member of LEGUS a global network
of prominent law firms.

He is a member of the Society of American Baseball Research (SABR).

For those interested in viewing previous Probate Law Case Summaries, go online to:
http://kkue.com/resources/probate-law-case-summaries/.

He is the published author of “Article XII: A Political Thriller.”
DT: November 20, 2017

RE: In re Conservatorship of Shirley Bittner
STATE OF MICHIGAN COURT OF APPEALS

“Alan, you cannot write about baseball all your life”
- Mrs. Pollinger
- 12t Grade English Comp
- Mumford High - 1959

KEMPKLEIN

LAW FIRM
201 West Big Beaver, Suite 600, Troy, Michigan 48084 | Phone: 248.528.1111 | Fax: 248.528.5129 | www.kempklein.com


http://kkue.com/resources/probate-law-case-summaries/
http://kkue.com/resources/probate-law-case-summaries/
http://kkue.com/resources/probate-law-case-summaries/
http://kkue.com/resources/probate-law-case-summaries/
http://kkue.com/resources/probate-law-case-summaries/
http://kkue.com/resources/probate-law-case-summaries/
http://kkue.com/resources/probate-law-case-summaries/
http://kkue.com/resources/probate-law-case-summaries/

STATE OF MICHIGAN COURT OF APPEALS Case
—continued—

BASEBALL MUSINGS:

Recently the Federal Daily Updates propounded that Major League Baseball would
lose fans interest if the National Anthem protests catch on. Evidently, Bruce Maxwell, an
Oakland A’s catcher, who is barely above the Mendoza line, took a knee. | must admit
that I felt the same way in 1968 when Jose Feliciano strummed out a pretty awful version
of The National Anthem at the 1968 World Series. | went so far as to discover that
Michigan had a quaint law on its books making it a misdemeanor to sing the National
Anthem with “embellishment”. I then summarized it all in a letter to the editor at the Free
Press which made it into print.

Now in 2017 I think that it is “BS” that such actions have any effect on how folks
feel about Major League Baseball and has nothing to do with the decline in its popularity.

Let me tell you in my opinion what does account for the decline in popularity.

1. A poor man cannot afford to take his kids to a game; even one game. Parking,
gas, peanuts and tickets, that is costly even if you only have one child. Ticket services
only help on a day when the locals are playing a bad team. Television doesn’t make it in
the same way that going to a game does. This game has been called pastoral. The ballpark
has a majesty. On television you can’t see the whole field at once. You can’t see the
catcher running down the first base line when there’s an infield ground ball in an effort to
back up the first baseman. You can’t see the pitcher backing up the catcher on a throw to
the plate. You can’t see the position of the runners when an outfielder hits the cut-off
man. You only see the pitcher, batter and catcher when the ball’s being pitched from a
centerfield camera until the pitch is hit.

2. The season starts too early and ends too late. The colder it gets the more you
have to go to the bathroom and miss what’s happening on the diamond.

3. The length of the games is insufferable. Rules provided to speed this up are a
failure and seldom enforced.

4. There are too many teams. When you knew the starting line-ups of all 16 teams
you could follow more than a few teams and it made the game more exciting.

5. Minor league games were worth seeing. Good AAA ball is now played only in
Major League Baseball. So too college and minor league teams use aluminum bats. The
crack of the wooden bat is part of the game and also a guide to the fielder.

6. Fewer kids play the game. Hence a lack of interest.
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—continued—

7. Hungry ball players are better ball players. Free agency though legally proper,
in my opinion has a negative effect on the game.

8. The league abhors individuality and promotes conformity. “Characters” were
part of the game.

9. The umpires are arrogant and try to make themselves part of the game rather
than honest arbiters.

10. There used to be a special section where “safety boys” and those in uniform
could sit free of charge. This built an allegiance to the game.

11. Nobody plays small ball anymore.
12. All stadia look alike.

If these factors were fixed baseball would be popular even if everyone took a
knee.
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Caveat: MCR 2.119, MCR 7.212 and
7.215 take effect May 1, 2016 on propriety
of citing unpublished cases

REVIEW OF CASE:

In re Conservatorship of Shirley Bittner

Issues:
= Rule of Sosnick.
= Jurisdiction of the Circuit Court.
= To Form over Substance — “A rose by any Other Name.”

Appellant as Conservator sued Defendant-Appellee for conversion. It was claimed that
while Defendant was Trustee the conversion occurred. The bank account which was converted,
however, allegedly, was in the ward’s own name. The Circuit Court reasoned since this
emanated out of an accounting of a trust that the matter should be properly remanded to the
Probate Court. The Court of Appeals disagreed and remanded the case back so that the Circuit
Court could take jurisdiction.

During his tenure on the Oakland County Circuit, Judge Sosnick said to me in open court,
“If I see the word trust, I remand the matter to the Probate Court.” I think that Judge Sosnick did
this for docket control. I don’t know what motivated the Macomb County Circuit Court.

The Court of Appeals, through an important distinction, said that although a trust may be
involved, the money was taken from Shirley as an individual and that, therefore, “The allegations
would not concern a trust and the Probate Court would lack concurrent jurisdiction.” Going
further, “If Shirley’s assets were not connected to her trust...the Probate Court did have
exclusive or concurrent jurisdiction regardless of the pending conservatorship petition.” This
reviewer thinks that is a proper distinction.

I’ve had occasion many times to cite law that says that the title of a pleading is irrelevant.
It is the substance of a pleading which is important. This Court iterates same at the bottom of
page 3 citing a very old case of Hurtford v Holmes, 3 Mich 460, 463 (1855). “This court looks to
the substance of pleadings rather than the formal names or labels given by the parties.” — “A rose
by any other name.”



STATE OF MICHIGAN

COURT OF APPEALS

In re Conservatorship of SHIRLEY BITTNER.

STACEY BITTNER, Conservator for SHIRLEY UNPUBLISHED
BITTNER, October 26, 2017
Plaintiff-Appellant,
\ No. 333137
Macomb Circuit Court
SUZANNE BITTNER-KORBUS, LC No. 2015-003147-CZ

Defendant-Appellee.

Before: BORRELLO, P.J., and MURPHY and RONAYNE KRAUSE, JJ.
PER CURIAM.

Plaintiff Stacey Bittner, substituting for the now deceased original plaintiff, Shirley
Bittner, appeals by right the trial court’s order granting summary disposition in favor of
defendant. This matter arises out of a conversion claim pursued by Shirley against defendant,
who is one of Shirley’s daughters, asserting that defendant had converted money and property
while acting as an attorney-in-fact and co-trustee to Shirley’s living trust. The trial court granted
summary disposition on the finding that “[t]he lawsuit itself is premature” in the circuit court
“for the reasons, the arguments made by the defense in their brief and oral argument.” Those
arguments broadly pertained to an ongoing question in the probate court whether Shirley was
competent or in need of a conservator. We reverse and remand.

This matter has been before this Court previously, albeit on appeal from a parallel
proceeding in the probate court. In relevant part, we stated:

Shirley Bittner [was] 74 years old. For convenience and clarity, in the
balance of this opinion we will use her first name. We refer to her three
daughters, Suzanne Bittner—Korbus, Shirleen Vencleave, and Stacey Bittner, as
Suzanne, Shirleen, and Stacey.

Shirley’s husband of more than fifty years passed away in October 2011.
Stanley Bittner had single-handedly managed the couple’s financial affairs.
Newly widowed, Shirley developed serious health problems that required surgery,
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medications, and a temporary stay in a nursing home. She emerged from this
ordeal with some confusion. Shirley decided to entrust the management of her
finances to Suzanne [defendant in this matter], and granted Suzanne a durable
power of attorney. Shirley revised her living trust to designate Suzanne as a co-
trustee with authority to act independently.

In June 2013, Shirley petitioned the probate court for an accounting and a
protective order. The petition averred that Suzanne had diverted a considerable
amount of Shirley’s money to herself, converted many of Shirley’s accounts to
joint tenancies, and withdrew funds without Shirley’s authorization. Shirley
revoked Suzanne’s power of attorney and co-trustee status, the petition asserted,
but Suzanne failed to return all the money she misappropriated and refused to
“undo the joint tenancy creations . . . ” Shirley demanded an accounting,
restoration of her assets, and imposition of a surcharge. In September 2013, the
probate court entered a temporary restraining order and authorized discovery.

Two months later, Suzanne filed a petition seeking appointment of a
conservator for Shirley. The petition alleged that Shirley was unable to manage
her property and business affairs effectively because of mental illness and mental
deficiency. In support of this allegation, Suzanne claimed that “Shirley believes
that all her money is gone, she is spending time with her daughter Shirleen and
her grandson who have previously stolen from her, [and] she does not remember
things she did.” Suzanne requested that a public administrator act as conservator
of Shirley’s estate.

Shirley responded to the petition by denying that she needed a conservator
and insisting that the petition was “simply a last minute frivolous effort to distract
from Petitioner Suzanne Bittner—Korbus’ illegal behavior [.]” (Emphasis omitted.)
Further, Shirley’s answer maintained, the petition lacked any ‘“allegations that
Shirley is not managing her assets appropriately or that her management is
adversely affected by some ‘mental illness.”” [In re Conservatorship of Bittner,
312 Mich App 227, 230-231; 879 NW2d 269 (2015).

The probate court ultimately granted the conservatorship petition and appointed Stacey as
Shirley’s conservator. Id. at 234. Acting as conservator, and “[o]n Shirley’s behalf, Stacey
[appealed] the conservatorship order.” Id. at 235. Ultimately, on appeal this Court reversed “the
order establishing a conservatorship and appointing [Stacey as] conservator, and remand[ed] for
further proceedings.” Id. at 243. This Court reasoned that clear and convincing evidence did not
show that Shirley required a conservator or that she was unable to manage her property and
business affairs. Id. In the instant matter, in the circuit court proceeding, Defendant moved to
dismiss the matter or transfer it to the probate court, arguing that the circuit court lacked
jurisdiction. The circuit court agreed and entered the order presently being appealed.

As an initial matter, Defendant argues that this Court lacks subject matter jurisdiction
over the instant appeal because the trial court’s order was entered without prejudice;
consequently, it is not a “final order” that would confer on this Court jurisdiction over a claimed
appeal by right. MCR 7.203(A)(1); MCR 7.202(6)(a). We disagree.
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This Court reviews summary dismissals de novo, and jurisdictional issues de novo as
questions of law, pursuant to MCR 2.116(C)(4). Durcon Co v Detroit Edison Co, 250 Mich App
553, 556; 655 NW2d 304 (2002). “A challenge to subject-matter jurisdiction may be raised at
any time, even if raised for the first time on appeal.” Smith v Smith, 218 Mich App 727, 729-
730; 555 NW2d 271 (1996). Because this issue pertains to this Court’s subject matter
jurisdiction, it could not have been raised at an earlier time in any event. Subject matter
jurisdiction is a question of law. Steiner School v Ann Arbor Twp, 237 Mich App 721, 730; 605
NW2d 18 (1999).

Defendant argues that pursuant to City of Detroit v State, 262 Mich App 542; 686 NW2d
514 (2004), a dismissal without prejudice cannot be considered a final order. This is incorrect;
that case involved a party stipulating to a partial dismissal for the purpose of manipulating
appellate review. Id. at 545. This Court noted that the “final judgment rule” was intended by the
Supreme Court to eliminate “method[s] of appealing trial court decisions piecemeal . . . ” Id.
This Court has held that an order dismissed without prejudice can be final when it leaves a trial
court with nothing to decide. AG v Blue Cross Blue Shield, 291 Mich App 64, 76; 810 NW2d
603 (2010). In any event, “[i]n determining jurisdiction, this Cout will look beyond a [party’s]
choice in labels concerning the p[arty’s] claim.” Manning v Amerman, 229 Mich App 608; 582
NW2d 539, 541 (1998).

Under, MCR 7.202(6)(a)(i), a final order is defined in relevant part as “the final order is
the first order that disposes of all of the claims of all of the parties.” No matter what the order
states on its face, the practical reality is that the order in this case did so. By all appearances,
appellant was placed in a “catch-22” situation in which there was no method for her claim to be
submitted for judicial review and seek relief. After the circuit court’s dismissal, appellant could
not refile her claim with the circuit court, until the probate court adjuducated the second
conservatorship petition. Yet in order to prevent appellant’s claims to be barred from relief, she
would have needed to refile her claim during the timeframe in which the probate court was
reviewing the petition. Considering the totality of the circumstances, the circuit court’s summary
dismissal was a final order that “disposed of all the claims of all the parties.” This Court has
jurisdiction over appellant’s appeal by right from the circuit court’s dismissal, because the
dismissal operated functionally as a final order.

Thus, we consider whether the circuit court erred in dismissing the matter for lack of its
own subject matter jurisdiction. Circuit courts are courts of general jurisdiction and therefore by
default have subject matter jurisdiction to hear any action, unless exclusive jurisdiction has been
vested in a different court. Bowie v Arder, 441 Mich 23, 50; 490 NW2d 568 (1992). The
probate court has limited jurisdiction, which is set forth by statutes. D’Allessandro v Ely, 173
Mich, 788, 794; 434 NW2d 662 (1988). MCL 700.1302(a), MCL 700.1302(b), and MCL
700.1302(c) respectively grant the probate courts exclusive jurisdiction over the estates of
decedents, claims concerning trusts, and proceedings that “concern[] a guardianship,
conservatorship, or protective proceeding.” Additionally, MCL 700.1302(d) provides that a
probate court has exclusive jurisdiction over “proceeding[s] [that] require, hear, or settle the
accounts of a fiduciary and . . . that concern an estate within the court's jurisdiction.” This Court
looks to the substance of pleadings rather than the formal names or labels given by the parties.
Hurtford v Holmes, 3 Mich 460, 463 (1855); Norris v Lincoln Park Police Officers, 292 Mich
App 574, 582; 808 NW2d 578 (2011).
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Defendant contends that plaintiff substantively pleaded a claim requiring the court to
require, hear, and deny the account of defendant as a trustee, which is within the exclusive
jurisdiction of the probate court pursuant to MCL 700.1302(d). This is not entirely accurate.
Notably, there was a genuine issue of material fact whether the bank accounts were owned solely
by Shirley, or whether the accounts were owned by Shirley’s trust. Trial courts are precluded
from granting summary dismissal when there is a disputed issue of material fact. Jones v Slick,
242 Mich App 715, 718; 619 NW2d 733 (2000). Summary disposition prior to resolving that
question of fact was premature.

Furthermore, MCL 700.1302(d) specifies a fiduciary. MCL 700.1104 defines “fiduciary”
as “a personal representative, funeral representative, guardian, conservator, trustee, plenary
guardian, partial guardian [or] successor fiduciary.” Although MCL 700.1104 does not
specifically define an attorney-in-fact as a “fiduciary,” the language of the statute includes “not
limited to.” An agent with a power of attorney could be interpreted as a fiduciary under the
exclusive jurisdiction under MCL 700.1302, if it “concern[s] an estate within the court’s
jurisdiction.” Similarly, concerning concurrent jurisdiction, an agent under a power of attorney,
MCL 700.1303(1)(j), would fall under probate court jurisdiction, but only if “it is in regard to an
estate of a decedent, protected individual, ward or trust.” MCL 700.1303(1). Plaintiff sought the
return of property and an accounting by Shirley’s former agent, defendant, who operated under a
power of attorney. However, plaintiff asserts that the disputed funds were in bank accounts
solely in Shirley’s name, and if true, pursuant to MCL 700.1303(j), the allegations would not
concern a trust and the probate court would lack concurrent jurisdiction. Defendant claims the
funds in dispute concerned trustee fees from preserving assets of Shirley’s trust.

There was not an established conservatorship over Shirley, which would classify her as a
“protected person.” A pending petition for conservatorship does not constitute an established
and valid conservatorship. Therefore, plaintiff’s claim was not regarding “an estate of a . . .
protected person,” under MCL 700.1303(1). If Shirley’s assets were not connected to her trust,
in accordance with MCL 700.1302(d) and MCL1301(1)(j), the probate court did not have
exclusive or concurrent jurisdiction, regardless of a pending conservatorship petition.

We do not necessarily hold that summary disposition could not at some point be deemed
proper, but we hold that it was here granted prematurely. Therefore, we reverse and remand for
further proceedings. We do not retain jurisdiction.

/s/ Stephen L. Borrello
/s/ William B. Murphy
/s/ Amy Ronayne Krause



