Every month I summarize the most important probate cases in Michigan. Now I publish
my summaries as a service to colleagues and friends. I hope you find these summaries
useful and I am always interested in hearing thoughts and opinions on these cases.

PROBATE LAW CASE SUMMARY
BY: Alan A. May Alan May is a shareholder who is sought after for his experience in
guardianships, conservatorships, trusts, wills, forensic
probate issues and probate. He has written, published and
lectured extensively on these topics.
He was selected for inclusion in the 2007-2017 issues of
Michigan Super Lawyers magazine featuring the top 5% of
attorneys in Michigan and has been called by courts as an
expert witness on issues of fees and by both plaintiffs and
defendants as an expert witness in the area of probate and trust
law. Mr. May maintains an “AV” peer review rating with
Martindale-Hubbell Law Directory, the highest peer review
rating for attorneys and he is listed in the area of Probate Law
among Martindale-Hubbell’s Preeminent Lawyers. He has
also been selected by his peers for inclusion in The Best
Lawyers in America® 2017 in the fields of Trusts and Estates as well as Litigation – Trusts
& Estates (Copyright 2016 by Woodward/White, Inc., of SC). He has been included in the
Best Lawyers listing since 2011. Kemp Klein is a member of LEGUS a global network
of prominent law firms.
He is a member of the Society of American Baseball Research (SABR).
For those interested in viewing previous Probate Law Case Summaries, go online to:
http://kkue.com/resources/probate-law-case-summaries/.
He is the published author of “Article XII: A Political Thriller.”
DT: February 19, 2018
RE: In re Estate of Ward
STATE OF MICHIGAN COURT OF APPEALS

“Alan, you cannot write about baseball all your life”
- Mrs. Pollinger
- 12th Grade English Comp
- Mumford High - 1959

201 West Big Beaver, Suite 600, Troy, Michigan 48084 | Phone: 248.528.1111 | Fax: 248.528.5129 | www.kempklein.com
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–continued–
BASEBALL
Last week the Baseball Players’ Association Union was complaining that the owners
were in collusion because there were so many unsigned Free Agents.
In the Free Press of February 12th, one of the columnists made an All Star Team of
unsigned Free Agents.
I don’t think the Major League teams are in collusion.
I think no matter how much an owner will over spend to try and get a Pennant, there is
always a cost-benefit analysis. The Tigers traded J.D. Martinez because they knew he was going
into Free Agency. Certainly, that’s not evidence of collusion placing somebody on another team
who hits a glut of homeruns after the All Star Game.
The initial attorney for the Baseball Union, Marvin Miller, who helped get the players
Free Agency warned them not all to file for Free Agency at the same time because it would place
a glut on the market. That’s just what’s happening now. In addition to the above, one of these
players has to fit into a team’s starting lineup. Someone may be very good but not necessary to a
team that can afford to pay the salary.
Also, some of the players are from the American League and were designated hitters.
That means that they have no role to play in the National League which does not use designated
hitters.
Just because everybody does the same thing doesn’t mean its collusion. It might be
appropriate thinking. Everything has a price and as these salaries drop, some of these still
outstanding Free Agents will sign.
If none of them sign and all of their salaries drop to $1.00, that’s collusion.
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Caveat: MCR 2.119, MCR 7.212 and
7.215 take effect May 1, 2016 on
propriety of citing unpublished cases
REVIEW OF CASE:
In re Estate of Ward
∙ Breadth of Stay
∙ Anticipating Favorable Result
∙ Removal - Surcharge
Appellant tendered an invalid Will to the Probate Court and it was so determined. He
appealed. He believed upon his appealing the matter was Stayed.
Appellant filed a motion in the Court of Appeals asking that the automatic Stay be
enforced as against a Petition to Confirm Sale of Real Estate. Appellee continued with the sale in
the lower court even in spite of a Petition to Rescind Title and Pending a Motion for
Enforcement of the Stay in the Court of Appeals. The Court of Appeals did affirm the Stay but
only with the following language: “The Court orders that the motion to enforce automatic stay is
GRANTED.”
Appellee argued that the stay under MCL 600.867 only concerned “proceedings”,
meaning legal proceedings, and that the Personal Representative could still administer the estate.
The Court of Appeals said they didn’t have to reach the issue because the request for
recession was dropped.
The Court Appeals said that there was no reason why the Personal Representative
couldn’t have anticipated a favorable result on the appeal of the issue of tendering of the invalid
Will and, therefore, go ahead with the sale so that there were no grounds for removal or
surcharge.
For the practitioner, this case means that one should try to get definition when one tries
to figure out the efficacy and breadth of a Stay.
Proceedings aren’t necessary merely legal proceedings they are to be differentiated
from “actions”. I think a Petition to Confirm Real Estate might well be called a proceeding. The
Court of Appeals, however, was right because the issue was moot in that the Appellant wasn’t
challenging the sale by way of rescission. (Moot. My word not theirs).
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By seeking the lower court’s guidance, about violating the stay, Appellee was not
delinquent in his duties. I do like the line “Further it is not unreasonable for Kafantaris to act as if
there were little likelihood that this Court’s jurisprudence would undercut his authority on the
matter and to the extent that Kafantaris thus gambled, he succeeded”.
As to the specificity of the Order, the relevant language is “Neither this Court’s order
enforcing the automatic stay, which did not clearly cover the sale of property, nor this Court’s
eventual decision affirming the determination that the Will was invalid proved incompatible with
Kafantaris’ sale of the house in the first instance” e.g. strict construction.
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JAMES V. WARD III,
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January 9, 2018
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V

KAREN POWERS and ELIAS KAFANTARIS,
Personal Representative of the ESTATE OF
JAMES V. WARD, JR.,

No. 335438
Ingham Probate Court
LC No. 13-000639-DA

Appellees.

Before: O’CONNELL, P.J., and HOEKSTRA and SWARTZLE, JJ.
PER CURIAM.
Appellant, James V. Ward III, appeals as of right a probate court order denying his
motion to remove and surcharge the estate’s personal representative, Elias Kafantaris. 1 Ward
challenges the probate court’s refusal to remove or surcharge Kafantaris. We affirm.
I. BACKGROUND
In earlier litigation, the probate court determined that Ward offered to probate an invalid
will, which purported to leave virtually the decedent’s entire estate to Ward. This Court affirmed
the probate court’s denial of Ward’s motion to set aside that judgment. In re Estate of James V
Ward, Jr, unpublished per curiam opinion of the Court of Appeals, issued October 6, 2016
(Docket Nos. 327991 & 329132).
While that appeal was pending, Kafantaris, as personal representative of the estate, filed a
petition for approval of the sale of certain estate property, including the decedent’s house in
Eaton Rapids, along with the personal property on the premises. In the petition, Kafantaris
acknowledged that selling the property to pay the taxes was no longer necessary because Ward

1

Appellee Karen Powers, the decedent’s daughter, has not filed a brief on appeal.
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paid the taxes, but, Kafantaris added, the estate faced a nuisance action from the township and a
civil trespass action from a neighbor if the house were not sold and the property cleaned up. At
the hearing that followed, Kafantaris stated that he was asking the probate court for “some
direction,” given Ward’s position that the filing of the appeal prompted an automatic stay and
Ward’s intention to keep the property in kind if this Court determined that the will was valid.
The probate court entered an order that day approving the sale, reasoning that the Court of
Appeals had not issued a written stay order.
Ward then filed a motion in this Court to enforce the automatic stay. Ward provided
Kafantaris with notice in the matter, but Kafantaris proceeded with the sale. One week later, this
Court granted Ward’s motion to enforce the automatic stay. In re Ward Estate, unpublished
order of the Court of Appeals, entered June 20, 2016 (Docket Nos. 327991 & 329132).
Ward thereafter filed a motion to rescind the sale of the real property, to remove
Kafantaris as personal representative, and to surcharge Kafantaris for the value of personal
property Ward claimed had been sold. The probate court denied the motion, ruling that
Kafantaris “has not breached his standard of care,” having sold the property in accord with the
court’s order, over which no objections had been filed. The probate court declined to surcharge
Kafantaris because he did not mismanage the estate but acted appropriately and prudently to
administer the estate. The probate court additionally rejected the rescission claim because “Ward
was not a party to the action.”
II. STANDARD OF REVIEW
The probate court’s decision whether to remove or surcharge a personal representative is
reviewed for an abuse of discretion. In re Duane v Baldwin Trust, 274 Mich App 387, 397; 733
NW2d 419 (2007). “An abuse of discretion occurs when the decision results in an outcome
falling outside the principled range of outcomes.” Radeljak v DaimlerChrysler Corp, 475 Mich
598, 603; 719 NW2d 40 (2006).
III. REMOVAL OF PERSONAL REPRESENTATIVE
MCL 700.1308(1) states that “[a] violation by a fiduciary of a duty the fiduciary owes to
an heir, devisee, beneficiary, protected individual, or ward for whom the person is a fiduciary is a
breach of duty.” MCL 700.1308(1) authorizes several remedies for such a breach, including
removal of the fiduciary under subsection (g). MCL 700.3611(1) states that “[a]n interested
person may petition for removal of a personal representative for cause at any time.” Subsection
(2) sets forth grounds for removal, including the best interests of the estate, under subdivision
(a), and mismanagement of the estate, under subdivision (c)(iii).
At the relevant time, MCL 600.867(1) stated, “[a]fter an appeal is claimed and notice of
the appeal is given at the probate court, all further proceedings in pursuance of the order,
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sentence, or judgment appealed from shall cease until the appeal is determined,” but for
exceptions inapplicable to this case.2
While Ward’s claim of appeal in the prior case challenging the validity of the will was
pending, Ward moved this Court to enforce the automatic stay and to order the probate court to
prohibit the sale of the properties. Ward cited MCL 600.867(1) and no other authority to support
this motion. Appellee Karen Powers responded by arguing that MCL 600.867 concerns only
“proceedings,” meaning “legal proceedings,” so it did not prevent the personal representative
from administering the estate, including requesting guidance about the sale of the property even
though he did not need the probate court’s permission to proceed with the sale.
This Court’s order granting Ward’s motion consisted of a single sentence: “The Court
orders that the motion to enforce automatic stay is GRANTED.” Thus, the order did not indicate
whether this Court regarded the scope of the stay as preventing only further courtroom litigation,
as Powers argued, or reaching the proposed sale of estate property, as Ward argued. The
applicability of the automatic stay of MCL 600.867(1) became law of the case,3 but whether it
should have prevented the sale in question remains a matter of controversy. We need not answer
that question for purposes of this appeal because Ward is no longer seeking rescission of the sale,
even while arguing on appeal that Kafantaris’s decision to proceed with the sale under the
circumstances constituted mismanagement of the estate and a breach of his fiduciary duties. We
agree with the probate court that Kafantaris exercised due prudence in the matter.
A decedent’s estate’s personal representative is obliged to administer the estate “as
expeditiously and efficiently as is consistent with the best interests of the estate.” MCL
700.3703(1). This directive includes exercising the discretion to sell estate property and taking
advantage of opportunities to do so—whether or not under the pressure of an urgent need for
cash flow. Having sought guidance from the probate court in light of Ward’s assertion of a stay
in place under MCL 600.867(1), Kafantaris was not derelict in his duties for having acted in
conformance with the probate court’s apparent determination that MCL 600.867(1) did not
prevent that aspect of continued estate administration. Further, it was not unreasonable for
Kafantaris to act as if there was little likelihood that this Court’s jurisprudence would undercut
his authority in the matter, and to the extent that Kafantaris thus gambled, he succeeded. Neither
this Court’s order enforcing the automatic stay, which did not clearly cover sale of the property,
nor this Court’s eventual decision affirming the determination that the will was invalid proved
incompatible with Kafantaris’s sale of the house in the first instance. For these reasons, Ward
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Effective September 27, 2016, this provision was amended to stay further proceedings “for a
period of 21 days or, if a motion for stay pending appeal is granted, until the appeal is
determined.” See 2016 PA 186.
3

“Under the law of the case doctrine, an appellate court ruling on a particular issue binds the
appellate court and all lower tribunals with regard to that issue. The law of the case mandates
that a court may not decide a legal question differently where the facts remain materially the
same.” Webb v Smith (After Second Remand), 224 Mich App 203, 209; 568 NW2d 378 (1997)
(citations omitted).
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fails to show that the probate court’s denial of his motion to remove Kafantaris as personal
representative fell outside the range of reasonable outcomes.
IV. SURCHARGE OF PERSONAL REPRESENTATIVE
MCL 700.1308(1)(c) authorizes the probate court to compel a fiduciary “to redress a
breach of duty by paying money, restoring property, or other means.” However, “[a] personal
representative shall not be surcharged for acts of administration or distribution if the conduct in
question was authorized at the time.” MCL 700.3703(2). In this case, before the parties began
disputing the disposition of the property at issue, the probate court entered an order granting
Kafantaris “authority to sell any or all property located at any of the estate properties.” Then, at
the hearing on Kafantaris’s petition to sell real property, the probate court agreed with Kafantaris
that all personal property located within the estate’s real property was itself considered estate
property “until decided otherwise.”
Ward protests that the probate court did not make any determination regarding ownership
of the personal property in question, but he nowhere suggests that the probate court was ever
properly asked to make any such determination. Ward cites no authority for the proposition that
a court is obliged sua sponte to convene an evidentiary hearing or otherwise initiate litigation of
such a factual question.
The probate court entered an order authorizing Kafantaris “to sell any or all property
located at any of the estate properties.” Kafantaris sought and received the probate court’s
approval to sell the real property at issue despite Ward’s protestations concerning a statutory
stay. Kafantaris also established in open court the presumption that all personal property
thereupon was estate property unless and until the court determined otherwise. For these
reasons, we conclude that Kafantaris sold the subject personal property along with the subject
real property with the probate court’s authorization. Accordingly, Kafantaris neither breached a
fiduciary duty in the matter nor exposed himself to surcharge.
We affirm.
/s/ Peter D. O’Connell
/s/ Joel P. Hoekstra
/s/ Brock A. Swartzle
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