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Every month | summarize the most important probate cases in Michigan. Now | publish
my summaries as a service to colleagues and friends. | hope you find these summaries
useful and | am always interested in hearing thoughts and opinions on these cases.

PROBATE LAW CASE SUMMARY

BY: Alan A. May Alan May is a shareholder who is sought after for his experience in
guardianships, conservatorships, trusts, wills, forensic
probate issues and probate. He has written, published and
lectured extensively on these topics.

He was selected for inclusion in the 2007-2017, 2019 issues
of Michigan Super Lawyers magazine featuring the top 5% of
attorneys in Michigan and has been called by courts as an
expert witness on issues of fees and by both plaintiffs and
defendants as an expert witness in the area of probate and trust
law. Mr. May maintains an “AV” peer review rating with
Martindale-Hubbell Law Directory, the highest peer review
rating for attorneys and he is listed in the area of Probate Law
among Martindale-Hubbell’s Preeminent Lawyers. He has
also been selected by his peers for inclusion in The Best
Lawyers in America® 2020 in the fields of Trusts and Estates as well as Litigation — Trusts
& Estates (Copyright 2018 by Woodward/White, Inc., of SC). He has been included in the
Best Lawyers listing since 2011. Additionally, Mr. May was selected by a vote of his
peers to be included in DBusiness magazine’s list of 2017 Top Lawyers in the practice
area of Trusts and Estates. Kemp Klein is a member of LEGUS a global network of
prominent law firms.

He is a member of the Society of American Baseball Research (SABR).

For those interested in viewing previous Probate Law Case Summaries, go online to:
http://kkue.com/resources/probate-law-case-summaries/.

He is the published author of “Article XII: A Political Thriller” and
“Sons of Adam,” an International Terror Mystery.
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“Alan, you cannot write about baseball all your life”
- Mrs. Pollinger
- 12" Grade English Comp
- Mumford High - 1959
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STATE OF MICHIGAN COURT OF APPEALS Case
—continued—

BASEBALL

MEMORIES — “CITY OF CHAMPIONS”

With the Tigers finishing in last place and the Pistons, Red Wings and Lions occupying
the depths of the same cellar, one cannot, as one did in 1935, call Detroit the “City of
Champions” without turning the newspaper upside down.

In 1935, my father, a 29-year-old sports fan, found himself being able to practice a
profession he loved, law, and see one of the best teams in baseball. My father would practice law
from eight o’clock to two o’clock and then, together with his partner, Joe Burston would head
over to Navin Field to have hot dogs and enjoy the best team in baseball with some of the best
players playing for the locals. Both my father and Joe felt that if you couldn’t make a living by
two o’clock, get a different job, and who wouldn’t have headed to the stadium if they could.

1935 was a year without any night games. The home games started at three in the
afternoon and Al and Joe would stay until a victory or loss was assured and then head for home.

In addition to fighting for and achieving a Pennant and World Series, it was an exciting
regular season.

Who wouldn’t have wanted to see Hank Greenberg “Hammerin Hank,” the best first
baseman the Tigers ever had and one of the best in baseball. A Hall of Famer, the Most Valuable
Player in 1935, the league leader in homeruns, RBI’s and total bases. If the number of stars
stopped here, it still would have been worth going to the game.

Then there was Charlie Gehringer. Hall of Famer, known as the “Mechanical Man,” a
great hitter, and in 1935 had a .985 fielding percentage. Teaming up with the great Billy Rogell
at short stop for a 104 double plays.

All Star Mickey Cochrane who also went on to be a Hall of Famer, known as “Black
Mike.” He was also the Tigers player-manager.

On the mound for the Tigers were All Stars, Tommy Bridges — 21 wins and “School Boy
Rowe” — 19 wins. They dazzled American League hitters who came into Navin Field.

And what about the visitors; Lou Gehrig, the “Iron Horse,” “Jimmie Foxx, “Double X,”
Bill Dickey, Joe Vosmik, Mel Harder, Wes Ferrell, Lefty Grove, Cecil Travis. Even the lowly St.
Louis Browns had a cool pitcher named “Sugar Cain.”
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—continued—

Our 2019 Tigers don’t even have nicknames! They’re a bunch overpaid mediocres. The
highest salary in 1935 team was Cochrane who earned $20,000.00 to be both a player and a
manger. Hammer and Hank only made $10,000.00.

Folks welcome to the City of Champions in 2019 version. Once again, if you don’t
believe me, turn your friendly Free Press upside down.

Caveat: MCR 2.119, MCR 7.212 and
7.215 take effect May 1, 2016 on
propriety of citing unpublished cases
REVIEW OF CASE:

RE: People v Clark

Continuing of the “Me To”” Movement

When my offices were moved from our 7™ floor to the 6™ floor, | came across
one of my first published articles entitled The Right of an Illegitimate to Inherit. (Volume
47, No. 1, January 1979, Detroit Lawyer). Paternity issues have always interested me as
they affect inheritance. The Probate Code has gone through two iterations since this
article and science has progressed. We still must deal with issues like presumptions of
paternity of a child born during marriage and the “blood” father not having standing to
overcome that presumption, but usually science prevails.

In the same box of memories, | came across the enclosed case which was
something in 1979 | thought it might be on point.

On review in 2019, the case was almost laughable, as it shows just how poorly
allegations by a female were treated about the time of the Hayes — Tilden Presidential
deadlock.

First an error no one has spotted for 143 years. The case purportedly was decided
10 months before it was heard!
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Now let’s get to the substance. Expert witness testimony was accepted to show
that the alleged connection could not have taken place in the buggy as averred by the
lady in question. It would have been “highly improbable if not impossible...and also
because of the amount of pain and suffering the complainant would have experienced if
such an act had taken place.” (Fast forward to 1967 “The Graduate” when Ann Bancroft
tells Dustin Hoffman that Elaine was conceived in the back of a 47° Ford).

Then there was the prominent tv ad for Chrysler in 2013. “Mom how did I get my
name?” “You were named after the place you were conceived Savanah.” “Then how did
my sister get the name of Concord?” Voice over, some people just buy a car for its big
back seat.

Well, the law has finally caught up with Mrs. Robinson. Fortunately, we now
listen to women’s allegations.

4844-3029-8029
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The defendant was convicted for the seduction of Alice J. Morey. There were three counts
in the information: the first charged him with committing the offense on the 28th of July,
1873, in the county of Calhoun; the second, with the commission of a like offense on the
same day in the township of Penfield, in said county; and the third, *114 with a like offense,
under and by means of a promise of marriage, on the same day, in the county of Calhoun.

Upon the trial the prosecution introduced the complaining witness, who gave evidence
tending to prove an act of seduction, in the town of Penfield, July 28th, 1873. The
prosecution then offered to prove a distinct and subsequent act of seduction, stating for the
first time, that they relied upon this instance, and not the one already proven, for conviction.
This was objected to but admitted, the court remarking that the prosecution would have to
elect one particular act or transaction to put before the jury. The prosecution then offered to
prove a third distinct act, which occurred subsequent to the first act proven to have taken
place in the town of Penfield, but prior to the second act already proven. This was also
objected to, but admitted.

After the close of the argument, but before the court charged the jury, the prosecuting
attorney stated to the court, in the hearing of the jury, that he relied upon the last act of
intercourse, which was the second proved, and that if the court desired him to elect, he
would elect that act; no election, however, was made; and the court charged the jury that it
was sufficient if the prosecution had proved the offense committed at any time within a year
prior to the 24th of June, 1874, that being the time when the prosecution was commenced;
and refused to charge, that the prosecution having first put in evidence tending to show that
the defendant committed the offense in Penfield, on the 28th of July, they were not at liberty
to prove any subsequent offense committed elsewhere, for any purpose; and that the jury
could not consider the evidence of such subsequent offense for any purpose whatever.

It was decided in that the prosecution, before the evidence
was introduced, could select any one act of criminal intercourse, such as was charged in
the information, which occurred within the jurisdiction of the court and within the period of
the statute of limitations, but when evidence had been introduced tending directly *115 to
the proof of one act, for the purpose of procuring a conviction upon it, the prosecutor had
thereby made his election and could not be allowed to prove any other act of the kind as a
substantive offense upon which a conviction might be had in the cause.

Upon this question we consider the ruling in that case decisive. The act alleged to have
been committed in the buggy, in the town of Penfield, being the first to which evidence was
introduced, was the only offense upon which the defendant could be tried; and if proof of
subsequent acts were admissible at all, they could not be admitted as distinct offenses to
go to the jury and upon which the defendant might be convicted. It was not necessary for
the prosecution to expressly elect for which act they would try the defendant in order to bind
them. The fact of their introducing evidence tending to prove a distinct substantive offense
was a sufficient election. In this case under the charge as given, there was no certainty
whatever that the jurors all united upon the same act in finding the defendant guilty.

#*2 Nor could the prosecution after having thus introduced evidence tending to show an
offense committed in the town of Penfield, on the 28th of July, show subsequent acts as
corroborating testimony, as they would have no such tendency. Proof of previous acts of
sexual intercourse would tend to show a much greater probability of the commission of a
similar act charged to have occurred subsequent thereto, but the converse of this
proposition would not be true, as the proof of a crime committed by parties on a certain day
could have no tendency to prove that they had, previous thereto, committed a similar
offense.--People v. Jenness, supra; The

There is still another serious objection to the prosecution relying upon the second or third
act proven in this case for a conviction. It appeared from the testimony of the complaining
witness that the first offense was committed, if at *176 all, on the 28th of July, 1873, that the
second and third offenses were committed, if at all, during the month of August following,
but at what particular time she was unable to state. And upon cross-examination she gave
testimony tending to prove several distinct acts of intercourse, in all instances connected
with a promise of marriage, in the months of July and August, and all subsequent to the
28th of July.

lllicit intercourse alone would not constitute the offense charged. In addition to this the
complainant, relying upon some sufficient promise or inducement, and without which she
would not have yielded, must have been drawn aside from the path of virtue she was
honestly pursuing at the time the offense charged was committed. Now, from her own
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testimony it would seem that the parties had illicit intercourse as opportunity offered. “Such
is the force and ungovernable nature of this passion, and so likely is its indulgence to be
continued between the same parties, when once yielded to, that the constitution of the
human mind must be entirely changed before any man's judgment can resist the
conclusion” that where parties thus indulge their criminal desires it shows a willingness
upon her part that a person of chaste character would not be guilty of, and that although a
promise of marriage may have been made at each time as an inducement, it would be but a
mere matter of form, and could not alone safely be relied upon to establish the fact that she
would not have yielded had such a promise not been made.

We do not wish to be understood as saying that, even as between the same parties, there
could not be a second or even third act of seduction; but where the subsequent alleged
acts follow the first so closely, they destroy the presumption of chastity which would
otherwise prevail, and there should be clear and satisfactory proof that the complainant had
in truth and fact reformed, otherwise there could be no seduction. The object of this statute
was not to punish illicit cohabitation. Its object was to punish the *777 seducer, who, by his
arts and persuasions, prevails over the chastity of an unmarried woman, and who thus
draws her aside from the path of duty and rectitude she was pursuing. If, however, she had
already fallen, and was not at the time pursuing this path, but willingly submitted to his
embraces as opportunity offered, the mere fact of a promise made at the time would not
make the act seduction.

**3 Nor will illicit intercourse which takes place in consequence of, and in reliance upon a
promise made, make the act seduction. If this were so, then the common prostitute, who is
willing to sell her person to any man, might afterward make the act seduction by proving
that she yielded relying upon the promise of compensation made her by the man, and
without which she would not have submitted to his embraces. lllicit intercourse, in reliance
upon a promise made, is not sufficient therefore, to make the act seduction. The nature of
the promise, and the previous character of the woman as to chastity, must be considered.
And although the female may have previously left the path of virtue on account of the
seductive arts and persuasions of the accused or some other person, yet if she has
repented of that act and reformed, she may again be seduced. We do not say that there
may not have been a reformation in this case; indeed there may have been many, but they
were unfortunately fleeting. Had a reasonable time elapsed between the different acts, a
presumption in favor of a reformation might arise, but we think no such presumption could
arise in this case, and that the burden of proving such would be upon the prosecution.

In this connection we may discuss another question raised. Upon cross-examination of the
complaining witness she was asked whether previous tfo this time she had ever had
connection with any other man. This was objected to as irrelevant, and the objection was
sustained, It does not clearly appear from the record what particular time the question
referred to, whether to a time previous to the first alleged act of intercourse with the
defendant, or previous to *718 the trial. If the latter, the ruling was clearly correct.--

If the former, then we think the question, under the objection
made, was proper. In the examination of this question, and also of the one last discussed,
we have derived but little benefit from an examination of the authorities. Seduction was not
punishable by indictment at common law, and the cases which discuss these questions are
all under statutes which differ in some respect from ours.

In most of the states their statute makes the seduction of a woman of “previous chaste
character” an indictable offense, while there are no such words, nor any of like import in
ours,--and the courts have held that the words “previous chaste character” mean that she
shall possess actual personal virtue, in distinction to a good reputation, and that a single act
of illicit connection may therefore be shown on behalf of the defendant. If, however, we are
correct in what we have already said upon the question as to what is necessary to make an
act of illicit intercourse seduction, then the chastity of the female at the time of the alleged
act is in all cases involved, and the presumption of law being in favor of chastity, the
defense have a right to show the contrary. This, upon principle, we consider the correct
doctrine, and that it necessarily follows from what we have said upon the other question. As
bearing upon these guestions we refer to State v.
Shean, 32 lowa, 88; State v. Carron, 18 lowa, 372;
Andre v. The State, 5 lowa, 389; Boak v. The State, 5 lowa, 430; Cook v. The People, 2
Thompson & C. (N. Y.), 404; Crozier v. The People, 1 Harris C. C., 453; Safford v. The
People, Id., 474; State v. Sutherland, 30 lowa, 570.

**4 The defense offered to prove that during the examination of the defendant for this
offense, the complainant was present but was not examined. This was excluded, and we
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think rightly. The complaining witness, of her own motion, *779 could not take the stand as
a witness upon that examination. The prosecuting attorney need not necessarily be
present, but even if he were, we think at that stage of the proceedings he must have some
discretion given him as to what witnesses he should call, and his omission to call any
particular witness cannot be made a subject of criticism upon the trial in the circuit.

The defense also offered certain evidence tending to show a plan between the
complainant, her father and mother, to inveigle the defendant into a marriage with the
complainant, and failing, to prosecute him. This was their theory of the case, and for this
purpose the evidence was admissible. This is an offense where it is very difficult for the
defense to present any direct evidence to disprove the charge, as third parties are not
usually called in to witness such transactions, although in this case it does appear that
complainant's mother did find them in bed together on one occasion. She, however,
whether discreetly or not, kept silent and did not communicate that fact to her husband or
any one for nearly a year thereafter. We think the facts offered by the defense tended to
support their theory, and they had a right to have them presented to and considered by the
jury, as bearing upon the question whether the offense charged had been committed or not.

Medical witnesses were called to testify, that in their opinion intercourse, under the
circumstances described by complainant, was highly improbable if not impossible, and also
to the pain and suffering the complainant would have experienced had such an act taken
place. As already said, the defense is a difficult one to prove, no matter how innocent the
accused may be, more especially where the parties have been in each other's company,
and thus apparently an opportunity has been given to commit such an offense. The time the
parties were together, the particular place, and the probabilities arising therefrom of their
being caught in the act, their position and their opportunities while together, *120 all or any
of these may render it highly improbable, if not impossible, that such an offense was really
committed. And although counsel in their argument might draw the same conclusion as a
medical expert would from the facts proven, yet they are not bound to rely upon this, but
may call competent parties to testify upon that subject.

To establish the fact that the prosecution was commenced within one year, the warrant
issued by the magistrate was offered in evidence, but objected fo: first, because it did not
appear that the complaint referred to therein was in writing; and, second, that the warrant
itself would not be evidence of the commencement, but would only be evidence when
coupled with the examination and return of the magistrate. The evidence and return of the
magistrate was afterwards offered in evidence, which disposed of the second objection.
And as to the first, the statute does not require a complaint in writing. The issuing of the
warrant in good faith, and delivery to an officer to execute, is a sufficient commencement, if
it appears that the defendant was afterwards arrested upon that warrant and bound over for
trial.

**5 A question was raised that as but one offense was charged in the warrant no other
offense could be set forth in the information. The defendant, by pleading to the information,
waived any such question that he might have raised thereto.

Questions were also raised as to the charge of the court relative to the effect of good moral
character, and some others which are not likely to arise again, under previous decisions of
this court which seem to have been overlooked, and we do not consider it necessary
therefore to discuss them.

The conviction should be set aside and a new trial granted, and directions given to the court
below accordingly.

The other Justices concurred.

All Citations

33 Mich. 112, 1876 WL 3980
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