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Every month I summarize the most important probate cases in Michigan. Now I publish 

my summaries as a service to colleagues and friends. I hope you find these summaries 

useful and I am always interested in hearing thoughts and opinions on these cases.  

PROBATE LAW CASE SUMMARY  
BY: Alan A. May  Alan May is a shareholder who is sought after for his experience in 

guardianships, conservatorships, trusts, wills, forensic 

probate issues and probate. He has written, published and 

lectured extensively on these topics.   

 He was selected for inclusion in the 2007-2017, 2020 issues 

of Michigan Super Lawyers magazine featuring the top 5% of 

attorneys in Michigan and has been called by courts as an 

expert witness on issues of fees and by both plaintiffs and 

defendants as an expert witness in the area of probate and trust 

law. Mr. May maintains an “AV” peer review rating with 

Martindale-Hubbell Law Directory, the highest peer review 

rating for attorneys and he is listed in the area of Probate Law 

among Martindale-Hubbell’s Preeminent Lawyers. He has 

also been selected by his peers for inclusion in The Best 

Lawyers in America® 2020 in the fields of Trusts and Estates as well as Litigation – Trusts 

& Estates (Copyright 2018 by Woodward/White, Inc., of SC). He has been included in the 

Best Lawyers listing since 2011.  Additionally, Mr. May was selected by a vote of his 

peers to be included in DBusiness magazine’s list of 2017 Top Lawyers in the practice 

area of Trusts and Estates. Kemp Klein is a member of LEGUS a global network of 

prominent law firms.    

He is a member of the Society of American Baseball Research (SABR).  

For those interested in viewing previous Probate Law Case Summaries, go online to: 

http://kkue.com/resources/probate-law-case-summaries/.  

He is the published author of  “Article XII: A Political Thriller” and  

                                                “Sons of Adam,” an International Terror Mystery. 

              DT:   March 3, 2021 

              RE: In re Driver Estate 

                   STATE OF MICHIGAN COURT OF APPEALS  

 

“Alan, you cannot write about baseball all your life”  

- Mrs. Pollinger  

- 12th Grade English Comp  

- Mumford High - 1959  
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STATE OF MICHIGAN COURT OF APPEALS Case  

–continued–  

 

BASEBALL  

 

 Keeping my promise to circle the bases, we have arrived at home plate. Again, it’s the best 

catchers I’ve seen in person. 

 

 The best was Yogi Berra. Two things came to mind. First, he could hit a ball anywhere 

close to the plate. I saw him hit a pitch out to protect the runner stealing toward second. I saw him 

hit the same pitch another time into the right field lower deck. 

 

 He also handled pitchers well. I was sitting behind the screen and saw Whitey Ford throw 

a strike which was called a ball. He erupted, and the ump stepped on to the field. Gil MacDougal 

came in from short to calm Whitey down, and he got an ear full from Whitey. Yogi then went out 

and put his arm around Whitey and ended the hoo-haw. 

 

 I also saw a lot of Pudge Rodriguez who could smack the ball and handle a pitcher, 

especially when the pitcher seemed to have control problems. 

 

 I also liked Clint Courtney who wore glasses and caught for the Brownies. As I was a four-

eyed catcher, that might have been the reason I liked him. 
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               Caveat:  MCR 2.119, MCR 7.212 and  

                                  7.215 take effect May 1, 2016 on   

              propriety of citing unpublished cases  

REVIEW OF CASE:  

 

RE: In re Driver Estate 

 

• Summary Disposition – Discovery 

a. Barring Further Discovery 

b. Adjournment 

• Hospice – Place of Execution 

• Unsupplanted Allocation – Conjecture 

 

 

There were two competing Wills. The latter was signed while deceased was in a hospice. 

Appellant waited until a week before the end of taking discovery to issue Subpoenas. Appellant 

claimed hospice wouldn’t recognize the Subpoena, as it was not signed by a Judge. Appellant 

never approached the Court for a signature. Appellant moved for adjournment to extend discovery. 

The lower Court denied the extension and granted a Summary Disposition. 

 

Although not stated, though Appellee filed for Summary Disposition under (C)(8) and 

(C)(10), it appears the granting to be under (C)(10). 

 

The Court of Appeals said: 

 

1. The mere execution at a hospice is not dispositive of anything. 

2. Waiting toward the end of discovery weigh against one seeking adjournment. 

3. An unsupported allegation is mere conjecture. 

4. If you want an extension, move as soon as possible. 

 



If this opinion indicates that it is “FOR PUBLICATION,” it is subject to 

revision until final publication in the Michigan Appeals Reports. 
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S T A T E  O F  M I C H I G A N  
 

C O U R T  O F  A P P E A L S  
 

 

 

In re DRIVER ESTATE. 

 

 

JENNIFER DRIVER, Personal Representative of the 

ESTATE OF GERALDINE DRIVER, 

 

 Appellee, 

 

 

UNPUBLISHED 

February 18, 2021 

v No. 350303 

Wayne Probate Court 

BRUCE DRIVER, 

 

LC No. 2018-843369-DE 

 Appellant. 

 

 

 

Before:  MURRAY, C.J., and JANSEN and STEPHENS, JJ. 

 

PER CURIAM. 

 Appellant, Bruce Driver, appeals as of right the probate court’s July 31, 2019 order granting 

summary disposition to appellee, Jennifer Driver, personal representative of the Estate of 

Geraldine Driver, denying Bruce’s request for an extension of the discovery period, adjournment 

of mediation, and issuance of subpoenas, and dismissing Bruce’s petition for probate.  We affirm.  

I. FACTUAL AND PROCEDURAL BACKGROUND 

 This case arises out of competing petitions for probate.  The decedent, Geraldine Caroline 

Driver (“Driver”), passed away on October 1, 2018.  On November 19, 2018, Bruce initiated this 

case by filing a petition for probate, attaching Driver’s death certificate and purported last will and 

testament, dated March 9, 2007 (“2007 Will”), and requesting he be appointed personal 

representative as nominated in that will.  On November 30, 2018, Jennifer also filed a petition for 

probate, attaching Driver’s death certificate and purported last will and testament, dated July 12, 

2018 (“2018 Will”), and seeking appointment as personal representative.  

 On February 6, 2019, the probate court entered a stipulated scheduling order granting the 

parties until March 22, 2019, to engage in discovery, requiring the parties to attend mediation on 
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that date or after, providing an April 23, 2019 deadline to file dispositive motions for which no 

responses would be accepted, and scheduling a settlement conference for May 7, 2019. 

 On April 1, 2019, approximately 10 days after the close of discovery, Bruce filed a petition 

(“the petition”) to amend or extend discovery, adjourn mediation, and for the probate court to issue 

subpoenas to several of Driver’s alleged medical providers.  On April 17, 2019, Jennifer filed a 

motion for summary disposition pursuant to MCR 2.116(C)(8) and MCR 2.116(C)(10) on Bruce’s 

claims of undue influence and lack of testamentary capacity, and on April 29, 2019, Jennifer filed 

an objection to the petition, contending that Bruce, to Jennifer’s knowledge, issued two subpoenas 

six days before the March 22, 2019 discovery deadline, and did not attempt to engage in any other 

discovery.  

 In his brief in support of the petition, Bruce asserted that his counsel was unable to comply 

with the probate court’s discovery deadline as provided in the stipulated order entered on February 

6, 2019, because he was unsuccessful in securing timely information about Driver’s state of mind 

when she executed the 2018 Will approximately four months before her death.  Bruce’s counsel 

detailed the efforts he had made to obtain Driver’s medical records from her treating physicians 

during the relevant time period, and stated that he received records from “Dr. Stuart Baroff” (“Dr. 

Baroff”) indicating that Driver’s “cognitive status” was such that she was “not oriented to place,” 

and it was “unsafe for [her] to leave the house unattended.”  Bruce’s counsel also asserted that he 

tried to subpoena Angela Hospice Home Care (“Hospice”) for Driver’s medical records during her 

stay there, but he “was informed that, absent Letters of Authority or a subpoena signed by a Judge, 

[Hospice] would not honor the request for supplying records.”   

 On June 19, 2019, a hearing was held on Jennifer’s motion for summary disposition and 

the petition, at which the probate court concluded that there was no basis to reject the 2018 Will, 

determined that it was valid, and appointed Jennifer as personal representative.  The probate court 

reasoned that Bruce did not bring forth any documentary evidence or any specific facts or 

allegations to support his claims of undue influence and lack of testamentary capacity, adding that 

“the mere fact that [Driver] was in [H]ospice when she executed [the 2018 Will] [was] simply not 

dispositive.  Nor has [Bruce] alleged that it creates a presumption of undue influence or of 

testamentary incapacity.”  In its opinion, the probate court added that, “[u]nder the circumstances, 

[Bruce’s] request for additional discovery appears to be a ‘fishing expedition’ rather than a request 

based on more than mere conjecture or speculation.” 

 On July 31, 2019, the probate court entered an order granting Jennifer’s motion for 

summary disposition, denying Bruce’s request for an extension of the discovery period, 

adjournment of mediation, and issuance of subpoenas, and dismissing Bruce’s petition for probate.  

This appeal followed.  

II. STANDARD OF REVIEW 

 On appeal, Bruce argues that the probate court abused its discretion in denying Bruce’s 

motion to extend discovery and granting Jennifer’s motion for summary disposition.  This Court 

reviews for an abuse of discretion a trial court’s decision regarding a motion to extend discovery.  

Decker v Trux R Us, Inc, 307 Mich App 472, 478; 861 NW2d 59 (2014).  This Court also reviews 

a trial court’s denial of a motion to adjourn for an abuse of discretion.  People v Coy, 258 Mich 
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App 1, 17; 669 NW2d 831 (2003).  “[A]n abuse of discretion occurs only when the trial court’s 

decision is outside the range of reasonable and principled outcomes.”  Saffian v Simmons, 477 

Mich 8, 12; 727 NW2d 132 (2007).  Moreover, a trial court’s decision on a motion for summary 

disposition is reviewed de novo.  El-Khalil v Oakwood Healthcare, Inc, 504 Mich 152, 159; 934 

NW2d 665 (2019). 

III. ANALYSIS  

Bruce argues that summary disposition was inappropriate, and his motion to extend 

discovery should have been granted, because for reasons beyond Bruce’s control, Bruce’s counsel 

was unsuccessful in securing timely information regarding Driver’s state of mind when she 

executed the 2018 Will thereby making it impossible to comply with the probate court’s discovery 

deadline.   

 In order to invoke the probate court’s discretion to grant an adjournment, a party must 

demonstrate good cause.  MCR 2.503(B)(1).  “[C]ases upholding a denial [of a motion to adjourn] 

have always involved some combination of numerous past continuances, failure of the movant to 

exercise due diligence, and lack of any injustice to the movant.”  Ruffin v Kent, 139 Mich App 

479, 480-481; 363 NW2d 14 (1984).  “Where a motion to adjourn is requested in order to complete 

discovery, the inquiry focuses on whether the movant has shown an adequate explanation for the 

failure to complete discovery and whether the failure was due to a lack of diligence in preparation.”  

Id. at 481-482. 

 Although this is not a case where Bruce had requested “numerous past continuances,” 

Bruce has not shown an adequate explanation for his counsel’s failure to complete discovery.  

Bruce argues that his counsel failed to complete discovery on time because Hospice refused to 

cooperate with his subpoena for Driver’s medical records “unless it was signed by a judge.”  

However, neither Bruce’s brief in support of the petition nor the transcript of the petition hearing 

reveal precisely when Bruce’s counsel knew that Hospice would not honor the request for 

supplying records without a subpoena signed by a judge.  Notably, the probate court stated: 

But I still don’t understand why no one came from Mr. [Bec]’s office and say, 

Judge, they won’t accept my subpoena.  Will you sign it?  I’ve been doing this a 

long time Mr. [Bec], you know that.  And I would not have had any problem at all 

with executing a subpoena if you had someone rejecting it.  And to suggest to the 

contrary is simply not correct.   

Although Bruce attempts to explain that his counsel’s failure to complete discovery was because 

of Hospice, the record is devoid of any attempts by Bruce’s counsel to secure a signed subpoena 

from the probate court for Driver’s medical records from Hospice.  Consequently, Bruce has not 

shown an adequate explanation for his counsel’s failure to complete discovery necessitating an 

extension or adjournment.  

 Moreover, Bruce failed to exercise due diligence by waiting to issue two subpoenas for 

Driver’s medical records from Dr. Baroff and Hospice six days before the March 22, 2019 

discovery deadline, and not attempt to engage in any other discovery.  Although Bruce contends 

that his counsel was initially met with unexpected difficulties identifying Driver’s treating 
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physician until he determined that it was Dr. Baroff, the record does not indicate a reason for 

waiting from February 6, 2019 to March 14, 2019, to issue the subpoena for Driver’s medical 

records from Hospice.  Nor is there evidence that Bruce’s counsel attempted to issue this subpoena 

before March 14, 2019.  Further, other than the subpoenas, the record neither shows that Bruce’s 

counsel issued discovery requests, or presented any affidavits to support Bruce’s claims or the 

need for additional discovery, nor has Bruce’s counsel tried to depose, or even contact, any 

potential witnesses.  In fact, Bruce’s counsel did not file the petition to amend or extend discovery 

until April 1, 2019, approximately 10 days after the close of discovery.  Under the circumstances 

of this case, the probate court could conclude that Bruce’s counsel neither moved for an extension 

“as soon as possible after ascertaining the facts,” nor made diligent efforts to produce the medical 

records through other discovery methods.  MCR 2.503(C)(1)-(2).  

 Finally, although Bruce’s counsel stated that he had only apparently received records from 

Dr. Baroff about Driver’s “cognitive status,” those records have not been provided to the probate 

court.  Moreover, because Bruce’s counsel admitted that Hospice had not yet even supplied the 

records he “believed” were vital to the determination of Driver’s testamentary capacity (much less 

formed any expert opinions or located any relevant evidence as a result of the medical records), 

the probate court could also conclude the medical records from Hospice would not be material, or 

that Bruce had not shown an adequate reason for the failure to subpoena the records from Hospice 

during the agreed-upon time for discovery.  MCR 2.503(C)(2); Ruffin, 139 Mich App at 48; see 

also Pauley v Hall, 124 Mich App 255, 263; 335 NW2d 197 (1983) (“An unsupported allegation 

which amounts solely to conjecture does not entitle a party to an extension of time for discovery, 

since under such circumstances discovery is nothing more than a fishing expedition to discover if 

any disputed material fact exists between the parties”).  For the same reason, Bruce has not 

demonstrated that he was prejudiced by the probate court’s decision, but can only speculate that 

his counsel would have found something in Hospice’s medical records to substantiate his claim 

that the 2018 Will was invalid because Driver did not possess the requisite testamentary capacity 

or was under Jennifer’s undue influence, when Driver executed the 2018 Will a few months before 

her death.  Therefore, the probate court did not abuse its discretion in declining Bruce’s request to 

extend discovery.  Accordingly, any other sanction, such as costs, would not be warranted under 

the circumstances of this case.  

 Affirmed. 

/s/ Christopher M. Murray 

/s/ Kathleen Jansen 

/s/ Cynthia Diane Stephens 
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