Every month I summarize the most important probate cases in Michigan. Now I publish
my summaries as a service to colleagues and friends. I hope you find these summaries
useful and I am always interested in hearing thoughts and opinions on these cases.
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STATE OF MICHIGAN COURT OF APPEALS Case
–continued–
BASEBALL – LORE
Those of you who have read my articles on baseball have read about my baseball
experiences with my friend, Dale Rands. I have asked him to do a guest editorial. Dale is an avid
baseball fan and baseball historian. He is a good friend and fair Gin player.
How baseball has changed since I was a kid.
My recollection of Detroit Tigers baseball goes back to the summer of 1950 when I was
eight. There was a night game, June 23rd in which the Tigers beat the Yankees 10 to 9 in a home
run fest at Briggs stadium in front of 51,000 fans. My brother, Dennis and I listened to it on the
radio lying in bed through the final moment when Hoot Evers hit a two-run walk off homer in the
bottom of the ninth following Old Reliable Tommy Henrich’s two-run go ahead pinch hit homer
in the top of the eighth. The Yankees got off to an early 6 to nothing lead off Ted Gray, but the
Tigers came back with 8 of their own in the bottom of the 4th, highlighted by a grand slam home
run by Dizzy Trout who took over for Gary in the top of the inning. The inning also featured
homers by Evers (inside the park), Wertz and Priddy. The Yankees hit 6 dingers in all; Henrick,
Berra, Coleman, DiMaggio and Bauer (2), and while the Tigers hit 5 in the 10-9 winning cause.
That was my first memorable game.
One of the interesting aspects of the game is despite all of the scoring which was unusual
for the times, it only took two hours and forty minutes to play. Most games in those days took less
than two and half hours to play. In 1950, the Tigers played 20 games in less than 2 hours. We all
know that baseball games are much longer these days, just one of the many changes since I was a
kid. Here are some of the others in no particular order:
•
•
•
•
•
•
•
•
•
•

Pitchers no longer have the advantage. Lower pitching mound. Smaller strike zone. Hitters
don’t have to handle the high hard one.
No scheduled double headers.
Most games are now at night.
More home runs and higher scoring games.
Rarely is there a complete game by a pitcher. Denny McClain and Bob Gibson each had
28 in ’68. The most anyone had in 2019 was 3.
Teams carry 12 pitchers, not 9 or 10. Teams used to have 4 starters who pitched on 3 days’
rest. Fifth starter for double headers who also pitched relief.
The designated hitter in the AL.
The players were mostly Caucasians with African Americans rapidly coming on to the
scene just four years earlier. Today there is great diversity with Hispanics dominating.
Bunting is no longer the art it was, particularly in the AL where pitchers don’t bat, so
sacrifices are less frequent.
The shift used to be only for Ted Williams.
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•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Free Agency and mega buck salaries. The most Al Kaline made was $100,000.00. Major
League minimum today is $400,000.00 plus.
Team salary caps are one of today’s major issues, as opposed to how little can owners pay
their players. Salary arbitration is the vehicle for settling some disputes.
The players have a powerful union and we have had player strikes.
Team loyalty is history. Few players, if any, spend their entire career with one team. The
personality is gone from the game.
Incredibly expensive for the average family. Box seats in 1950 were $3.00 to $4.00.
Bleachers $1.00 or even less.
Hot dogs were ¢25.
Two eight team leagues and a seven game World Series has turned into six divisions and a
zillion playoff games, not to mention 162 verses 154 regular season games.
Inter-league play.
The season starts at the end of March and ends in early November instead of beginning in
the middle of April and ending the first week of October.
If a baseball touches the ground, it’s out of play sometimes to later be sold by vendors at
the ballpark.
Ball boys and players sometimes flip the balls to the fans instead of struggling to keep them
out of their hands.
Players have longer careers because they take better care of themselves.
The number of coaches with a team is more than double.
Stadiums have luxury boxes and no posts.
Dugouts are three times the size they used to be.
No bull pens along the foul lines.
Players fly on private team jets.
Players have no trade clauses in their contracts.

I am not a person who generally revels in the past. For me, baseball is an exception. The Tigers
led the Yankees most of the 1950 season only to finish second by three games. I was very sad,
and even sadder when the great players on the team, Kell, Wertz, Evers, Groth Trucks
Houtteman and Newhouser were traded away as the team declined in the standings during the
next few years.

-3-

Caveat: MCR 2.119, MCR 7.212 and
7.215 take effect May 1, 2016 on
propriety of citing unpublished cases
REVIEW OF CASE:
RE: In re Stephenson Estate
In re Stephenson Family Trust
•

•
•
•

Discretion
A. Absolute
B. Unbridled
C. Unfettered
Self-Gift
A. Limited
B. Unlimited
Promissory Note
A. Negotiable verses Non-Negotiable
B. Discharge – Necessity of Consideration
Power of Attorney – Trust – Inter-Relationship

Those of you who know me and have watched me in Court, have no doubt observed
obsequies near fawning words I have spoken to a Court. These utterances born of necessity
to prevail, have been few. I am not a sycophant, judicial or otherwise. It is with this segue
that I say that the instant Court of Appeals Opinion in the Stephenson matter is one of the
best constructed and well-reasoned decisions I have read.
Decedents had Trusts and Wills, each were reciprocal in substance. The estate
planner made appropriate and fine distinctions, The Trusts said:
A. That the successor trustee can gift to third parties subject to an IRS
“HEMS” standard (1).
B. The successor trustee may gift to anyone else authorized in “Article 1”
– not subject to any standard.
C. The power of attorney allowed self-gifts subjects to a HEMS standard.
Respondent owed money on a promissory note. Respondent claimed that the note was
discharged and that the trust and power of attorney made his self-dealing payments to his children
valid.
Without reference to the lower Court, the Court of Appeals Opinion can be summarized
as follows:
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1. The lower Court must determine whether the gift came from the individual assets which
would be subject to the power of attorney (which has a HEMS standard) or the trust.
This is correct, but frankly over kill. Yes, one document had a standard and the other didn’t
but the Court of Appeals “built-in” a standard into the trust.
2. The terms of the trust govern over the provisions Trust Code, except in situations set
forth in MCL 700.7815. As regards absolute discretion, unless the trust instrument says expressly
that discretion is unbridled by the necessity of an ascertainable standard, then the Trust Code
which sets forth an ascertainable standard requirement governs. This means:
A. Setting a standard in one clause and not setting a standard in another, is not sufficient
to unbridle discretion. Creating superiority is not done by implication, only by specific exception.
A lesson for the estate planner.
B. Remember even if there is such an exclusion, a Court can always find abuse under gross
situations.
C. The Promissory Note was not negotiable, therefore, consideration would be required to
discharge the note by oral agreement. (Query – Instead of pleading discharge, why not “gift” the
note in another “self-deal”).
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