Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I
am always interested in hearing thoughts and opinions on these cases.
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In re AWAD Estate
STATE OF MICHIGAN COURT OF APPEALS

BASEBALL STATS:
Did Major League Baseball players do their part in World War II (“WWII”)? Much has been
written to say they did. There is a great book which came out in 2008 called “When Baseball
Went to War”, which tells many stories of the bravery shown by some of the many who served.
But, did they really do their part, or were they mostly playing baseball for military teams or
serving in combat positions?
Let me share some statistics:
16 million Americans were under arms in WWII; 400,000 died (.025%).
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In re AWAD Estate
STATE OF MICHIGAN COURT OF APPEALS
–continued–
114 Minor League players lost their lives in WWII (.00285%). Stopping there, even if
you played Minor League baseball, your chances of dying were 100 times less than the
average soldier.
Two major leaguers did die, Harry O’Neill and Elmer Gedeon. In my opinion, calling
them major leaguers is a stretch. Both O’Neill and Gedeon only played in the bigs in
1939. O’Neil got into one game for the athletics and had no at bats. The A’s lost 97
games that year and finished seventh. Gedeon played for the Senators and went three for
15 getting into five games. Washington lost 87 games that year and finished sixth.
I do not denigrate their service to the war, and I honor their loss of life, but they were not really
major leaguers.
“A” conclusion – if you were a Major League ballplayer in WWII you weren’t likely to die.
REVIEW OF CASE:
Reference Files:

Fees on Fees
Liability of Non-Probate Assets
Apportionment of Fees as to Non-Probate Assets

This case is an excellent summary of the law involved and is spot on correct.
In pertinent part Appellee was awarded fees as well as fees in defending the attack on fees. The
probate assets were insufficient to pay the fees. The judge declared liability on the non-probate
assets in a non-pro rata fashion; specifically against the person who caused the fees to be
incurred.
I.

Fees on Fees

In re Sloan, 212 Mich App 357 (1995) does say what this Court of Appeals says it says. In
pertinent part, “the ordinary fees and costs incurred in establishing and defending a fee petition
are inherent in the normal course of doing business as an attorney and the estate may not be
diminished to pay those fees and costs”. Fees for fees claims are claims brought in behalf of an
attorney “seeking fees’. Nevertheless the Court of Appeals panel did not look to see whether
these fees were ordinary and ignored the second footnote of Sloan which says:
“Nonetheless where extraordinary fees and costs are incurred because of an
opposing party’s fraud, unjustifiable objections raised in bad faith or other
extraordinary circumstances the Probate Court is authorized to impose appropriate
sanctions via various fee shifting mechanisms”.
Since the Lower Court awarded sanctions, and since the Lower Court did employ fee shifting
mechanisms, the Court of Appeals, in this reviewer’s opinion, should have upheld the fees on
fees portion of the Probate Court award as part of the fee shifting done against the non-probate
assets. In other words, rather than remanding back, if hypothetically 8/10ths of a fee did not deal
with fees on fees and 2/10ths did because of the action of the respondent, 10/10ths should be
allowed and 2/10 ths of the total not paid by the Trust, under Sloan, apportioned against the nonobjecting parties.
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–continued–
The court uniquely cited In re Hammond as will be seen later. But, if In re Hammond was to be
invoked, and if there were sanctions why not sustain all the fees – merely not against the estate
and avoid a remand?
II.

Claims Against Non-Probate Assets

The Court of Appeals correctly cited MCL 700.3805(3) that non-probate assets should pay the
proportionate share of unpaid claims. Under Section 1201 an administrative expense is a claim,
as is a funeral bill. The court defines proportionate not necessarily being equal and that a 100%
could be proportionate. They then go on to apply In re Hammond to non-probate assets which
have never been done before, but which does appear to be appropriate, and it is the first time I
have seen it done. The interested party causing the appeal bears the full cost of the proportionate
allegation against non-probate assets.
I would like to see a court, someday, define “extraordinary circumstances” to find out just how
far Sloan (actually footnote 2) goes. If there is a full blown contest involving expert witnesses, in
defense of a fiduciary on a fee issue – based on allegations of wrongdoing, wouldn’t this be
extraordinary?
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