Every month I summarize the most important probate cases in Michigan. Now I publish my
summaries as a service to colleagues and friends. I hope you find these summaries useful and I am
always interested in hearing thoughts and opinions on these cases.
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In Re Estate of Gerald R. Mahoney Trust & Nancy W. Mahoney Trust
STATE OF MICHIGAN COURT OF APPEALS
“Alan, you cannot write about baseball all your life”
- Mrs. Pollinger
- 12th Grade English Comp
- Mumford High - 1959

BASEBALL STATS:
MIGUEL CABRERA CAN STILL WIN BATTING TITLE
Miggy is hitting .358 and the second highest batter, Michael Brantley, is hitting .325. If the season
ended today Miggy wins, right? Probably not. The reason is that you have to have a minimum number
of plate appearances to qualify for the batting title. Why? Simple. A pitcher might go one for
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one with no other plate appearances and therefore bat 1.000. This, of course, would be unfair.
Major League Baseball therefore has rule 10:22(a). It says you have to have 3.1 plate appearances
per game or a total of 502. There is a catch though. A walk doesn't count as a plate appearance.
Rule 10:22(a) says that if by adding a mythical number of plate appearances as at bats although
your batting average is lower, if you are still ahead of number two, you win. This addition to the
rules was made in 1967 and is known as the Tony Gwynn Rule, made because he would have won,
but has too few at bats.
So let’s play ball and see what would happen today and then project out to the end of the season.
Today Miggy has 121 hits and 338 at bats. At this stage, 130 games, he would need 430 at bats to
be declared a leader. Let’s add in 65 plate appearances to bring him up to 403. BUT that drops
his average to .300, well below Michael Bradley
Now let’s project out. Assume Miggy gets 3.1 at bats for the remainder of the season. That's 99
at bats. That would bring his non-adjusted total to 437 or 65 shy of the 502 minimum. Now
assume he hits .340 in those 3.1 at bats. Miggy would end up with 156 hits. His unadjusted
average would be .357. If you add in 65 plate appearances, he has 502 at bats and an average of
.310.
Assuming Brantley bats only .300 for the rest of the year, he drops to .321 and Miggy loses.
ERRATA-(8/27/15 article) Hats off to Woody Simon who correctly noticed that
Sandy Koufax was a pi lambda phi and not a pi lambda chi.
Pi lambda phi creed
That all men are created free and equal.
That no society of men can flourish unless members of that society are endowed with the
opportunities and privileges of freedom.
That freedom implies the elimination of prejudice. That the elimination of prejudice means a better
understanding 'twixt men.
That it is incumbent upon me to fight for such freedom, even with my life.
That it is incumbent upon me, in my personal life, to be devoted to the highest standards of honesty
and justice.
That because my country is dedicated to the highest standards of freedom and justice for all men
of all creeds, I hereby pledge allegiance to my country, and to its national symbol.
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REVIEW OF CASE:
Referenced Files:

Breach of Fiduciary Duty – Self-Dealing
Undue Influence
Mental Capacity
Terror Clauses – Probable Cause

Appellant gained some benefit from a transaction involving conveyance of land and the interest in
an LLC. Trusts were amended and Appellant claimed undue influence and mental incapacity.
Appellant lost on all three grounds. Appellee moved to enforce a terror clause, which was enforced
when the Court found that at the time of the execution of the documents, there was no probable
cause of a likelihood of success and took away that persons share.

I.

Breach of Fiduciary Duty. The Lower Court found that because the trust benefited
from the transaction, the self-dealing essentially was vitiated. The Court of Appeals
pointed out that the Lower Court should have relied on the trust code, which says that
if the transaction was authorized by the trust, then there was no breach of duty.

II.

Terror Clause. The Court of Appeals cites good law as to what the terror clause is. The
Court of Appeals correctly points to the case of In re Miller Osborne Perry Trust, 299
Mich App 532 saying that the want of probable cause is a question of fact. The Court
of Appeals correctly refers to the In re Stan Estate, 301 Mich App at 445 “[p]robable
cause exists when, at the time of instituting the proceedings, there was evidence that
would lead a reasonable person, properly informed and advised, to conclude that there
was a substantial likelihood that the challenge would be successful.”

III.

Lack of Capacity. When applying the terror clause to the argument of lack of capacity,
Appellant was able to show general forgetfulness, the requiring of assistance and mild
dementia. The Court of Appeals correctly says citing In re Powers Estate, 375 Mich
150, “[T]estamentary capacity is judged at the time the will is executed, unless the
testator’s condition prior or subsequent to the execution is related to the time of
execution.” Thus, you can go forward or backwards if you can tie it in. What the
Appellant raised at the Lower Court was insufficient and the Court determined that
there was no probable cause ab initio. The Court pointed to signs of the decedent’s
ability.

IV.

Undue Influence. The Court of Appeals reversed on the basis of undue influence
because they said the Lower Court rules incorrectly in failing to invoke the presumption
of undue influence based on fiduciary capacity. “We find that the trial court erred in
its conclusion concerning the presumption and further find that probable cause to raise
the challenge was shown.” When you take this phrase and you add the following phrase
to it, “[A]lthough the parties agree that Nancy met with her attorney separately and that
he took great pains to ensure Nancy was not under Keith’s influence, appellees
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acknowledge that when Kim and Karen asked Nancy what was occurring, Nancy turned
to Keith to explain it to them and Keith was also the one upon whom Nancy relied to
help her arrange a meeting with an attorney to deal with the settling of Gerald’s affairs”,
and “[W]e thus find that sufficient evidence was presented of this prerequisite to find
a presumption of undue influence at least sufficient to meet the standard of probable
cause to challenge the trusts.”
This is interesting for the following reasons:
A.
B.

Going to an attorney does not vitiate undue influence;
If a presumption can be established, you have met the probable cause threshold. At
least in this opinion, as a matter of law.

Although the Court of Appeals refers to facts at page 10 of its opinion, the following phrase
supports my conclusion. “Given the evidence presented, Kim possessed sufficient facts at the time
of filing her petition to allow a reasonable person to find that there was a substantial likelihood
that the undue influence challenge would be successful because Kim could present evidence to
support a presumption of undue influence.” The Court of Appeals is aiming at the presumption to
establish probable cause, not the facts. The matters was remanded back. I have a question about
this, what for? Perhaps to retry the case. If there was probable cause to create undue influence,
and the Court didn’t apply the presumption on the issue of probable cause, then perhaps the Lower
Court didn’t apply the presumption regarding the case in chief. I don’t know if this is so, because
it says that the Appellant didn’t challenge the underlying finding.
If you have 10 theories to upset a trust and you have probable cause on one, the terror clause is not
enforceable. This makes sense because MCL 700.7113 says the clause shall be given no effect if
there is probable cause for “A” proceeding.
If I were to criticize the Opinion at all, it would be that they didn’t mention that a different standard
might be employed to challenge a contract, rather than a trust, on the standard of competency. This
was not handled in the Griffin opinion.
Justice Kelly dissented saying that there was no probable cause for undue influence.
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